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[bookmark: FormalInstrumentofAgreement]FORMAL INSTRUMENT OF AGREEMENT
Parties
Banana Shire Council ABN 85 946 116 646 of 62 Valentine Plains Road, Biloela in the State of Queensland
('the Principal')
Click or tap here to enter text. ACN Click or tap here to enter text. of Click or tap here to enter text., in the State of Click or tap here to enter text.
('the Contractor')
[bookmark: ExtraPartyHeading]Recitals:
The Contractor has submitted an offer to carry out and complete the WUC and has given the Principal warranties and made representations to the Principal.
[bookmark: _9kMHG5YVt9ID6FKPHz5AseyBAG7t]In reliance on the warranties given and representations made by the Contractor, the Principal has accepted the Contractor's offer.
The parties wish to enter into this Contract to record the terms of their agreement. 
The Parties Agree:
1. [bookmark: _Toc406923097][bookmark: _Toc406923164][bookmark: _Toc406923519][bookmark: _Toc406983023][bookmark: _Toc406983135][bookmark: _Toc406987938][bookmark: _Toc406988194][bookmark: _Toc406988662][bookmark: _Toc414871840][bookmark: _Toc425245085][bookmark: _Toc434307066][bookmark: _Toc255909031][bookmark: _Toc287448594]THE CONTRACT
[bookmark: _Toc255909033][bookmark: _Ref352918408][bookmark: _Ref78544959]The Contract shall comprise the following documents:
[bookmark: _Ref302570249]this Formal Instrument of Agreement;
Annexure Part A to AS4000-1997 General conditions of contract;
Annexure Part B to AS4000-1997 General conditions of contract;
[bookmark: _Ref302570252][bookmark: _Ref352918523]AS4000-1997 general conditions of contract (as at December 2022, Reissued incorporating Amendment No.3) (as amended);
Annexure Part C to AS4000-1997 General conditions of contract – Approved Form of Unconditional Undertaking;
Annexure Part D – Scope;
Annexure Part E – Methodology;
Annexure Part F – Price Schedule;
Annexure Part G – Variation Rates;
Annexure Part H – Training Policy Privacy Statement; 
Annexure Part I – Contractor's Statutory Declaration; and
Annexure Part J – Rise and Fall Calculations.
Subject to Subclause 8.1 of the document listed in Subclause 1.1(d) above, if there is any ambiguity, inconsistency, conflict or discrepancy between any of the documents listed in Clause 1.1 of this Formal Instrument of Agreement then the ambiguity, inconsistency, conflict or discrepancy shall be resolved by giving precedence to the document which places the highest or more onerous requirement on the Contractor.  If that does not resolve the issue, then the documents shall take precedence in the order set out in Clause 1.1 of this Formal Instrument of Agreement, with the Formal Instrument of Agreement being the highest in the order.
[bookmark: _9kMHG5YVt9ID6ADNHz5AseyBAxuy5Aw]The Contract constitutes the entire, final and concluded agreement between the parties. To the extent permitted by law it supersedes all prior agreements, statements and understandings between the Contractor and the Principal (whether oral or in writing).
Where any obligation described in the Contract has been carried out by the Principal or the Contractor prior to the date on which the Contract is executed, that obligation shall be taken to have been carried out pursuant to, and the carrying out of that obligation shall be governed by, the Contract as if the obligation had been carried out after the Contract was executed. 
[bookmark: _Hlk70661904]In this Formal Instrument of Agreement, words and expressions have the same meanings as defined in the document listed in Subclause 1.1(d) above.
[bookmark: _Hlk104898941]The Contract may be executed in any number of counterparts and all of those counterparts taken together constitute one and the same instrument. When executed communication of the fact of execution to the other party may be made by sending evidence of execution by email to the other party. For clarity, the parties consent to the Contract being executed electronically using DocuSign or an equivalent electronic method that is compliant with relevant Legislative Requirements to identify the parties.


	[bookmark: _Hlk780700]Contract: Construct Only	
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EXECUTION
	EXECUTION BY THE PRINCIPAL

	
	
	

	SIGNED for and on behalf of Banana Shire Council by its duly authorised representative in the presence of:

	
Signature of witness

	
Name of witness (block letters)

	
Date  
	)
)
)
)
)
)
)
)
)
)
)
)
	




	
Signature of authorised representative

	
Name of authorised representative

	
Date

	
EXECUTION BY THE CONTRACTOR (WHERE SIGNATORY IS A CORPORATION)

	
	
	

	SIGNED for and on behalf of the Contractor in accordance with its Constitution and Section 127 of the Corporations Act 2001:


	
Director

	
Name (block letters)

	
Date 
	)
)
)
)
)
)
)
)
)
)
)
)
)
)
	





	
Director/Secretary

	
Name (block letters)

	
Date 



	EXECUTION BY CONTRACTOR (WHERE SIGNATORY IS NOT A CORPORATION)

	
	
	

	SIGNED for and on behalf of the Contractor by its authorised representative (who warrants and represents that it has the power to execute this Contract on behalf of the Contractor) in the presence of:

	
Signature of witness

	
Name of witness (block letters)

	
Date 
	)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
	






	
Signature

	
Name of authorised representative

	
Date 





Amended from AS 4000—1997
(Incorporating Amendment Nos. 1, 2 & 3)
Australian Standard®
[bookmark: AS4000GeneralConditions]General conditions of contract
Reproduced and modified by Banana Shire Council (ABN 85 946 116 646) under subscription number LIC-00541-RI issued by Standards Australia Limited.
The Subscriber and its Authorised Users may reproduce and modify this document in accordance with the subscription licence. Any further reproduction is prohibited. 
All copies of this document must be obtained from the Subscriber. Should the end user be interested in reproducing any content of this document, please contact Standards Australia via copyright@standards.org.au.
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Preface
This Standard was prepared by the Joint Standards Australia/Standards New Zealand Committee OB/3, General Conditions of Contract.
This Standard incorporates Amendment 1 (August 1999), Amendment 2 (October 2000), and Amendment 3 (March 2005).
This Standard is the result of a consensus among Australian and New Zealand representatives on the Joint Committee to produce it as an Australian Standard.
Subclauses 8.6 and 29.2 (marked by an asterisk after the Clause title) are optional, and may be omitted in the Contract, where necessary, without making consequential amendments but such omission should be clearly shown on the face of the document by striking out these Subclauses or indicating clearly in Clause 1 of Annexure Part B or elsewhere that they are not to apply. See paragraph (i) of Clause 1 for the effect of stating deletions in Annexure Part B.
Warning
Users of this Australian Standard are warned that Clause 15 (Damage to persons and property other than work under the Contract (“WUC”)) does not limit the liability of parties for special, indirect or consequential losses.
This unlimited liability applies notwithstanding any limitations or exclusions permitted under insurance Clauses 16 (Insurance of the Works) and 17 (Public liability insurance).
Parties wishing to limit their liability should seek insurance and legal advice before entering a contract under this Standard.
Legislation has come into force in some jurisdictions dealing with security of payments. Parties intending to use this Standard should seek expert advice as to their rights and obligations under such legislation.

General conditions of contract
AS 4000—1997

SYD5_417938_3 (W2003)
Contents
	~*~


Clause	Title	Page
Annexure Part A	1
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General conditions of contract
AS 4000—1997

[bookmark: _Toc232583426][bookmark: _Ref194660171]
Annexure to the Australian Standard General Conditions of Contract AS 4000—1997
	Item
	
	

	[bookmark: _Ref194661238]
	Principal
(Clause 1)
	Banana Shire Council
ABN 85 946 116 646

	
	Principal’s address
	62 Valentine Plains Road, Biloela

	
	Contractor
(Clause 1)
	Click or tap here to enter text.
ACN Click or tap here to enter text.
ABN Click or tap here to enter text.

	
	Contractor’s address
	Click or tap here to enter text.

	[bookmark: _Ref194657018]
	Superintendent
(Clause 1)
	Lonergan Project Services
ACN  141 025 701
ABN Click or tap here to enter text.

	
	Superintendent’s address
	1/51 Kariboe Street, Biloela QLD 4715

	[bookmark: _Ref195633112]
	Time for the Contractor to commence Work on the Site
(Subclause 34.1)
	10 Working Days after the Principal has given possession of sufficient of the Site to enable the Contractor to commence Work.
If nothing stated, within 10 Working Days after the Principal has given possession of sufficient of the Site to enable the Contractor to commence Work.

	[bookmark: _Ref194656947]
	[bookmark: _Ref214026218] Date for Practical Completion
(Clause 1)
	30 April 2027

	
	OR

	
	[bookmark: _Ref214026228] Period of time for Practical Completion 
(Clause 1)
	Within Click or tap here to enter text. calendar days after the Date of Acceptance of Tender.

	[bookmark: _Ref194657041]
	Governing law
(Clause 1(f) and 1(h))
	Queensland
If nothing stated, that of the jurisdiction where the Site is located

	[bookmark: _Ref194657050]
	[bookmark: _Ref214026368] Currency
(Clause 1(g))
	AUD
If nothing stated, that of the jurisdiction where the Site is located

	
	[bookmark: _Ref214026375] Place for payments 
(Clause 1(g))
	Payments will be made by electronic transfer into the bank account last notified in writing by the Contractor to the Principal.
If nothing stated, the Principal’s address

	
	 Not used
	

	
	Not used

	[bookmark: _Ref194656988]
	Quantities in Price Schedule, limits of accuracy 
(Subclause 2.3(a))
	Upper Limit 	Click or tap here to enter text.
Lower limit	Click or tap here to enter text.
If nothing stated, upper limit is 120%, lower limit is 80%.

	11A [bookmark: _Ref225589542]
	Rise and fall adjustments
(Subclause 2.5)
Alternative applying
	Alternative 1
If nothing selected, Alternative 1 applies.


	[bookmark: _Ref194657109]
	Not used
	

	1. [bookmark: _Ref203998658][bookmark: _Hlk206159126]
	Principal Supplied Information 
(Clause 1 and Clause 2E)
	The following documents or information are Principal Supplied Information (in addition to the documents identified in the definition of Principal Supplied Information in clause 1) 
 Click or tap here to enter text.
Click or tap here to enter text.
If nothing stated, there is no additional Principal Supplied Information 


	[bookmark: _Ref194657008]
	Contractor’s Security

	
	 Form 
(Clause 5)
	Retention moneys

	
	[bookmark: _Ref214027238] Amount or maximum percentage of Contract Sum 
(Clause 5)
	5%
If nothing stated, 5% of the Contract Sum

	
	 If retention moneys, percentage of each Progress Certificate 
(Clause 5 and Subclause 37.2)
	10%
If nothing stated, 10%, until the limit in Item 13(b)

	
	 Time for provision (except for retention moneys) 
(Clause 5)
	Within 10 Business Days after the Date of Acceptance of Tender
If nothing stated, within 10 Business Days after the Date of Acceptance of Tender

	
	[bookmark: _Ref214027170] Additional Security for unfixed plant and materials 
(Subclauses 5.4 and 37.3)
	Not applicable
$ Click or tap here to enter text.

	
	[bookmark: _Ref214027176] Contractor’s Security upon Certificate of Practical Completion is reduced by 
(Subclause 5.4)
	50% of amount held
If nothing stated, 50% of amount held

	[bookmark: _Ref194657125]
	Principal’s Security

	
	 Form 
(Clause 5)
	Not applicable

	
	 Amount or maximum percentage of Contract Sum
(Clause 5)
	Not applicable


	
	 Time for provision
(Clause 5)
	Not applicable


	
	[bookmark: _Ref214027213] Principal’s Security upon Certificate of Practical Completion is reduced by 
(Subclause 5.4)
	Not applicable

	[bookmark: _Ref194657197]
	Principal-supplied documents
(Subclause 8.2)
	#
	Document
	No. of copies

	
	
	
	Copy of Contract
	1

	
	
	
	Click or tap here to enter text.
	List.

	
	
	If nothing stated, 1 copy of the Contract

	[bookmark: _Ref194657204]
	Time for Superintendent’s Direction about documents
(Subclause 8.3)
	Click or tap here to enter text. days
If nothing stated, 10 Business Days

	[bookmark: _Ref194657215]
	Not used
	

	[bookmark: _Ref194657230]
	Novation 
(Subclause 9.4)
	Subcontractor
	Particular part of WUC

	
	
	Not applicable
	Click or tap here to enter text.

	
	
	Click or tap here to enter text.
	Click or tap here to enter text.

	
	
	Selected Subcontractor
	Particular part of WUC

	
	
	Not applicable
	Click or tap here to enter text.

	
	
	Click or tap here to enter text.
	Click or tap here to enter text.

	18A [bookmark: _Ref225340961]
	Intellectual Property Rights granted to the Principal, the Alternative applying 
(Subclause 10.3)
	 Alternative 2
If nothing stated, Alternative 2 applies

	[bookmark: _Ref194657236]
	Legislative Requirements

	
	[bookmark: _Ref214027283] Those excepted
(Subclause 11.1)
	None excepted

	
	[bookmark: _Ref214027293] Identified WUC
(Subclause 11.2(a)(ii))
	Click or tap here to enter text.

	
	[bookmark: _Ref214027307] Approvals which Principal has obtained or will obtain
(Subclause 11.4)
	Click or tap here to enter text.

If nothing stated, the Approvals which the Contract elsewhere expressly provides have been or will be obtained by the Principal

	1. [bookmark: _Ref194657249]
	Portable long service
(Subclause 11A)
	The Principal is to make payments and give notices under the Building and Construction Industry (Portable Long Service Leave) Act 1991 (Qld).
If nothing selected the Principal is to do so.

	[bookmark: _Ref194657264]
	Work, health and safety
(Clause 11F)
Engagement as Principal Contractor
	The Contractor is engaged as Principal Contractor under the Work Health and Safety Regulation 2011 (Qld).
If nothing selected, the Contractor is engaged as Principal Contractor.

	[bookmark: _Ref198107932]
	Queensland Code
(Clause 11M)
	The Queensland Code does not apply to the Contract.
If nothing selected, the Queensland Code does not apply.

	[bookmark: _Ref198107911]
	Charter for Local Content
(Clause 11N)
	The Charter for Local Content does not apply to the Contract.
If nothing selected, the Charter for Local Content does not apply.


	[bookmark: _Ref198107996]
	Training Policy 
(Clause 11O)
	

	
	[bookmark: _Ref214027401] Application
(Subclause 11O.1)
	The Training Policy does not apply to the Contract.
If nothing selected, the Training Policy does not apply.

	
	[bookmark: _Ref214027415] Indigenous Project
(Subclause 11O.4)
	The Contract does not include Work which is part of an Indigenous Project.
If nothing selected, the Contract does not include Work which is part of an Indigenous Project.

	
	[bookmark: _Ref214027425] Major Building Project
(Subclause 11O.5)
	The Contract does not include Work which is part of a Major Building Project.
If nothing selected, the Contract does not include Work which is part of a Major Building Project.

	[bookmark: _Ref198108103]
	WHS Accreditation Scheme
(Clause 11P)
	The WHS Accreditation Scheme does not apply to the Contract.
If nothing selected, the WHS Accreditation Scheme does not apply.

	[bookmark: _Ref194656967]
	The Contractor's liability is limited to
(Clauses 1 and 15A)
	Click or tap here to enter text.
If nothing stated, the Contractor's liability is not limited.

	[bookmark: _Ref194656973]
	The Principal's liability is limited to
(Clauses 1 and 15A)
	Click or tap here to enter text.
If nothing stated, the Principal's liability is limited to the amount of the Contract Sum as adjusted pursuant to the Contract.

	[bookmark: _Ref194657400]
	Insurance of The Works (Clause 16)

	
	[bookmark: _Ref214027464] Alternative applying
	Alternative 1

If nothing is selected, Alternative 1 applies

	
	If Alternative 1 applies

	
	[bookmark: _Ref214027484] Provision for demolition and removal of debris
	Click or tap here to enter text.
$ Click or tap here to enter text.
OR
10% of the Contract Sum

	
	[bookmark: _Ref214027493] Provision for Consultants’ fees
	Click or tap here to enter text.
$ Click or tap here to enter text.
OR
10% of the Contract Sum

	
	[bookmark: _Ref214027502] Value of materials or things to be supplied by the Principal
	Click or tap here to enter text.$ Click or tap here to enter text.

	
	[bookmark: _Ref214027509] Additional amount or percentage
	Click or tap here to enter text.
$ Click or tap here to enter text.
OR
10% of the total of subparagraphs (g) to (k) of Alternative 1 at Clause 16

	[bookmark: _Ref194657467]
	Public liability insurance (Clause 17)

	
	[bookmark: _Ref214027569] Alternative applying
	Alternative 1 

If nothing is selected, Alternative 1 applies

	
	If Alternative 1 applies

	
	[bookmark: _Ref214027581] Amount per occurrence shall be not less than
	Twenty million dollars
$20,000,000
If nothing stated, then not less than $20,000,000

	[bookmark: _Ref216428594]
	Product liability insurance (Clause17A)

	
	[bookmark: _Ref223966144] Level of cover of product liability insurance shall be not less than
	
If nothing is stated, then $20,000,000 per occurrence and $20,000,000 in the annual aggregate

	
	[bookmark: _Ref223616972] Period for which the product liability insurance shall be maintained after issue of the Final Certificate 
	Click or tap here to enter text.
If nothing stated, 7 years

	[bookmark: _Ref214015409]
	Professional indemnity insurance (Subclause 2A.9) 

	
	[bookmark: _Ref195192717][bookmark: _Ref224303280] Levels of cover of Contractor's professional indemnity insurance shall be not less than
	Not required 
If nothing stated, $10,000,000 per claim and $10,000,000 in the annual aggregate.

	
	[bookmark: _Ref195192725] Period for which Contractor's professional indemnity insurance shall be maintained after issue of the Final Certificate
	Not required
If nothing stated, 7 years


	
	[bookmark: _Ref195192732] Categories of Consultants and levels of cover of Consultants' professional indemnity insurance
	Category
	Levels of cover

	
	
	Click or tap here to enter text.	$ Click or tap here to enter text.

	
	
	Click or tap here to enter text.	$ Click or tap here to enter text.

	
	
	Click or tap here to enter text.	$ Click or tap here to enter text.

	
	
	Click or tap here to enter text.	$ Click or tap here to enter text.

	
	
	If nothing stated, $10,000,000 per claim and $10,000,000 in the annual aggregate.

	
	[bookmark: _Ref195192751] Period for which each Consultant's professional indemnity insurance shall be maintained after issue of the Final Certificate
	Click or tap here to enter text.
If nothing stated, 7 years

	[bookmark: _Ref216007488]
	Not used

	[bookmark: _Ref195633057]
	Not used

	[bookmark: _Ref194657484]
	Key Personnel
(Clause 23.2) 
	Name
	Role
	Period*

	
	
	
	
	

	
	
	
	
	

	
	
	* If nothing stated then the Key Personnel shall perform the role from the Date of Acceptance of Tender until the end of the last Defects Liability Period to expire

	[bookmark: _Ref194657498]
	[bookmark: _Ref214027129] Time for giving access
(Subclause 2A.7)
	Within 20 Working Days after the Date of Acceptance of Tender
If nothing stated, within 20 Working Days after the Date of Acceptance of Tender

	
	[bookmark: _Ref214027652] Time for giving possession
(Subclause 24.1)
	Within 20 Working Days after the Date of Acceptance of Tender 
If nothing stated, 20 Working Days after the Date of Acceptance of Tender

	
	[bookmark: _Ref216020167] Additional requirements for access or possession
(Subclause 24.1)
	Not Applicable
If nothing stated, as otherwise stated in the Contract. 

	[bookmark: _Ref194657028]
	Working Days and working hours
(Clause 31)
	Working Days
	Working hours

	
	
	Monday to Friday
	7am to 6pm

	
	
	Saturday
	7am to 4pm

	
	
	but shall not include:
[bookmark: _Ref214026437][bookmark: _Ref214027011] a public holiday, special holiday or bank holiday at the Site;
 22 December to 10 January in any year; or
 any other day which the Contract elsewhere provides is a day on which Work cannot be carried out.

	[bookmark: _Ref194656998]
	Qualifying Causes of Delay 
(Clause 1 and Subclause 34.3)
	

	
	[bookmark: _Ref214026317] Additional causes of delay which will constitute a Qualifying Cause of Delay 
	Click or tap here to enter text.
If nothing stated, there are no additional Qualifying Causes of Delay.

	
	[bookmark: _Ref214026323] Qualifying Causes of Delay for which EOTs will not be granted
	Click or tap here to enter text.
If nothing stated, there are no causes of delay stated in the definition of Qualifying Cause of Delay for which EOTs will not be granted.

	[bookmark: _Ref194657531]
	Liquidated damages, rate 
(Subclause 34.7)
	$ 500.00 per day


	[bookmark: _Ref194657542]
	Not used

	[bookmark: _Ref194656906]
	Other Compensable Causes
(Clause 1 Compensable Cause and Subclause 34.9)
	No other Compensable Causes	

	[bookmark: _Ref194657554]
	Delay costs, limit per Working Day
(Subclause 34.9)
	Click or tap here to enter text.
If nothing stated, $1,000 per Working Day

	[bookmark: _Ref194657568]
	Defects Liability Period
(Clause 35)
	3 months
If nothing stated, 12 months

	[bookmark: _Ref194657585]
	Variations, percentage for profit and overheads
(Subclause 36.4)
	Profit
	5%
If nothing stated 5%

	
	
	Overheads
	5%
If nothing stated 5%

	[bookmark: _Ref194657605]
	Progress Claims (Subclause 37.1)

	
	[bookmark: _Ref225418871] Times for progress claims
	21st day of each month in which WUC is carried out up to and including the month in which Practical Completion is reached, for Work done to the 21st day of that month
On the Date of Practical Completion, for Work done to the Date of Practical Completion.

	
	OR

	
	 Stages of WUC for progress claims
	Click or tap here to enter text.

	[bookmark: _Ref194657620]
	Unfixed plant and materials for which payment claims may be made
(Subclause 37.3)
	Nil

	[bookmark: _Ref194657637]
	Interest rate on overdue payments
(Subclause 37.5)
	7% per annum
If nothing stated, 18% per annum

	[bookmark: _Ref194657653]
	Time for Principal to rectify inadequate possession
(Subclause 39.7)
	25 Working days
If nothing stated, 25 Working Days

	
	Not used
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[bookmark: AnnexurePartASP][bookmark: _Toc232583427]Annexure Part A— Separable Portions
This section should only be completed if the Contract provides for Separable Portions.
Complete a separate page for each Separable Portion which should be numbered appropriately. Any balance of The Works should also be a Separable Portion.
	
	Separable Portion
(Clause 1)
	No.	Click or tap here to enter text.

	
	Description of Separable Portion
(Clause 1)
	Click or tap here to enter text.

	Item
	

	7
	(a) Date for Practical Completion 
(Clause 1)
	Click or tap here to enter text.

	
	OR

	
	(b) Period of time for Practical Completion 
(Clause 1)
	Within Click or tap here to enter text. calendar days after the Date of Acceptance of Tender

	13
	Contractor’s Security

	
	(a) Form
(Clause 5)
	Two (2) Bank Guarantees in equal amounts.

	
	(b) Amount or maximum percentage value of this Separable Portion
(Clause 5)
	5%
If nothing stated, 5% of value of this Separable Portion


	
	(c) If retention moneys, percentage of each Progress Certificate applicable to this Separable Portion
(Clause 5 and Subclause 37.2)
	Nil
If nothing stated, 10%, until the limit in Item 13(b)

	
	(d) Time for provision (except for retention moneys)
(Clause 5)
	Within 10 Business Days after the Date of Acceptance of Tender
If nothing stated, within 10 Business Days after the Date of Acceptance of Tender

	
	(e) Additional Security for unfixed plant and materials
(Subclauses 5.4 and 37.3)
	Not applicable
$ Click or tap here to enter text.

	
	(f) Contractor’s Security upon Certificate of Practical Completion is reduced by
(Subclause 5.4)
	50% of amount held
If nothing stated, 50% of amount held


	14
	Principal’s Security

	
	(a) Form
(Clause 5)
	Not applicable

	
	(b) Amount or maximum percentage of value of this Separable Portion
(Clause 5)
	Not applicable

	
	(c) Time for provision
(Clause 5)
	Not applicable


	
	(d) Principal’s Security upon Certificate of Practical Completion is reduced by
(Subclause 5.4)
	Not applicable


	24
	Liquidated damages, rate
(Subclause 34.7)
	Click or tap here to enter text. per day
$ Click or tap here to enter text. per day

	25
	Not used

	26
	Other Compensable Causes
(Clause 1 Compensable Cause and Subclause 34.9)
	No other Compensable Causes

	26A
	Delay costs, limit per Working Day
(Subclause 34.9)
	Click or tap here to enter text.
If nothing stated, $1,000 per Working Day





[bookmark: _Ref52298420][bookmark: _Ref52299375][bookmark: _Toc65779856][bookmark: _Toc110961580][bookmark: _Toc232583428]Interpretation and construction of Contract
In the Contract, except where the context otherwise requires:
Item means an Item in Annexure Part A;
Clause and Subclause means a clause or subclause of these General Conditions of Contract, unless otherwise expressly stated;
Aboriginal or Torres Strait Islander means a person of Aboriginal or Torres Strait Islander descent who identifies as an Aboriginal or Torres Strait Islander and is accepted as such by the community in which he or she lives;
Adjustment Period has the meaning given in Annexure Part J (Rise and Fall Calculations);
Approvals means certificates, licences, accreditations, clearances, authorisations, requirements, consents, permits, exemptions, waivers, approvals, determinations and permissions and requirements from any Authority and any related fees and charges, including those Approvals in existence at the Date of Acceptance of Tender and any other Approvals obtained during, or as part of WUC;
Artificial Intelligence System means any software, tool, or system that performs tasks typically requiring human intelligence, including but not limited to Generative AI, machine learning, natural language processing, or automated decision‑making technologies;
Australian Standard means any standard published by Standards Australia Limited (ABN 85 087 326 690);
Authority means any Federal, State, or local government authority, administrative or judicial body or tribunal, department, commission, agency, government owned corporation, statutory body or instrumentality (including a stock exchange) or any other person having jurisdiction in connection with The Works or the carrying out and completion of WUC;
Background IP of a party means all Intellectual Property Rights which are owned by a party and made available by that party to the other party in connection with the Contract and which are in existence at the Date of Acceptance of Tender or brought into existence by the party after the Date of Acceptance of Tender other than in connection with the performance of obligations under the Contract (and in respect of the Contractor, includes the Existing Contractor Designs to the extent they were not prepared or brought into existence in connection with this Contract);
Bank Guarantee means an unconditional undertaking in the form of a bank guarantee that:
does not contain an expiry date;
is in a form and contains terms approved by the Principal in its absolute discretion (the form in Annexure Part C is approved); and
is given by a financial institution approved by the Principal;
Banned AI System means any Artificial Intelligence System that is:
expressly identified in the Contract as prohibited; or
publicly identified by the Australian or Queensland Government (including the Australian Signals Directorate and Queensland Government Chief Information Office or any successor agency with responsibility for cyber security) as prohibited for use in connection with government information; and
includes, without limitation, 'DeepSeek' and any other system so identified from time to time;
Building Code means the National Construction Code published by the Australian Building Codes Board, as in force in Queensland;
Building Contract has the same meaning as given to that term in section 67AAA of the QBCC Act;
Business Day means:
when used in the definition of Payment Period, has the same meaning as given to that term in section 67W of the QBCC Act;
otherwise, has the same meaning as in the Security of Payment Legislation;
Certificate of Practical Completion has the meaning in Subclause 34.6;
Certified Amount means the Superintendent's opinion of the balance remaining after all Required Deductions are deducted from the Claimable Amount, and after any adjustments pursuant to Subclause 2.5;
Charter for Local Content means the Queensland Government Charter for Local Content as amended or replaced from time to time;
Claim includes any claim, action, demand, proceeding, suit, defence or set-off, however arising including pursuant to a provision of the Contract (including any claim for a Variation, an EOT or other adjustment of the Contract Sum), at law (including a breach of contract), under statute, in equity, in tort (including for negligence), in quasi-contract, for unjust enrichment and to the extent permitted by law, pursuant to any other principle of law, in connection with the Contract, The Works or WUC;
Claimable Amount means:
the value of Work carried out by the Contractor in the performance of the Contract which the Contractor is entitled to include in a progress claim; and
amounts otherwise due from the Principal to the Contractor pursuant to the Contract,
but excluding any adjustments required pursuant to Subclause 2.5;
[bookmark: _Ref52299322]Compensable Cause means:
any act, default or omission of the Superintendent, the Principal or its consultants, agents or other contractors (not being employed by the Contractor); or
those listed in Item 26;
Compensable Direction means a Direction pursuant to Subclause 8.1 that is necessitated solely because of an inconsistency, ambiguity, discrepancy or error in or between any documents prepared by or on behalf of the Principal for the purpose of carrying out WUC and which could not have been identified by a competent contractor at the time of the Contractor's tender if that contractor had inspected:
all written information made available by the Principal to the Contractor for the purpose of tendering;
all information influencing the risk allocation in the Contractor's tender and reasonably obtainable by the making of reasonable enquiries; and
the Site and its near surrounds.
For clarity, a document described in the Contract as being provided for 'information only' is not a document prepared for the purpose of carrying out WUC;
Confidential Information has the meaning given in Subclause 8.5;
Conflict of Interest means any actual, potential or perceived conflict between the interests of the Contractor and the Contractor's obligations under the Contract;
Construction Plant means appliances and things used in the carrying out of WUC but not forming part of The Works;
Construction Program has the meaning in Clause 32;
Consultant means any person engaged by the Contractor to perform consultancy services in connection with WUC;
Contract has, subject to Clause 6, the meaning given in Clause 1.1 of the Formal Instrument of Agreement;
Contract Sum means:
for any items identified as “rate only” in the Price Schedule, the sum of the products ascertained by multiplying the rates by the corresponding quantities in the Price Schedule; plus
the aggregate of any lump sums in the Price Schedule,
including Provisional Sums but excluding any additions or deductions which may be required to be made under the Contract;
Contractor means the person bound to carry out and complete WUC; 
Contractor's Design Documents means the drawings, workshop drawings, specifications and other information, samples, models, patterns and the like required by the Contract to be created by the Contractor for the construction of WUC;
Contractor's Design Obligations means all tasks necessary to design, engineer and specify  WUC, which are required by the Contract to be carried out by the Contractor, including preparation of the Contractor's Design Documents;
[bookmark: _Hlk204166539]Contractor Documents means:
those records, reports, designs, specifications, certificates, plans (including management plans), procedures, manuals and other documents, whether electronic documents or hard copy format, required by the Contract to be handed over to the Principal by the Contractor (including the Contractor’s Design Documents); and
all information advice, designs, calculations and recommendations in those documents,
but does not include those that are incomplete at the time at which the Principal exercises its rights under Subclause 39.4 or the Contractor exercises its rights under Subclause 39.9;
Councillor has the meaning given to that term in the Local Government Act 2009 (Qld);
Data Breach means either of the following in relation to information Held by the Contractor or the Contractor's Personnel in connection with the Contract:
unauthorised access to, or unauthorised disclosure of, the information; 
the loss of the information in circumstances where unauthorised access to, or unauthorised disclosure of, the information is likely to occur;
Date of Acceptance of Tender means the date on which the Principal provides the Contractor with a copy of the Contract that has been executed by the Principal (which, for clarity, may be an electronic copy);
Date for Practical Completion means: 
where Item 7(a) provides a date for Practical Completion, the date;
where Item 7(b) provides a period of time for Practical Completion, the last day of the period,
but if any EOT for Practical Completion is directed by the Superintendent or allowed in any expert determination or litigation, it means the date resulting therefrom;
Date of Practical Completion means:
the date stated in a Certificate of Practical Completion as the date on which Practical Completion was reached (which may be a date earlier than the date on which the Certificate of Practical Completion is issued); or
where another date is determined in any expert determination or litigation as the date upon which Practical Completion was reached, that other date;
Deed of Guarantee, Undertaking and Substitution has the meaning in Subclause 5.6;
Defects means any WUC which does not conform with the requirements of the Contract and includes omissions;
Defects Liability Period has the meaning in Clause 35;
Direction includes agreement, approval, assessment, authorisation, certificate, decision, demand, determination, explanation, instruction, notice, order, permission, rejection, request or requirement;
Dispute has the meaning in Clause 42;
Environment has the meaning in Section 8 of the EP Act;
EOT (from “Extension of Time”) has the meaning in Subclause 34.3;
EP Act means the Environmental Protection Act 1994 (Qld);
Excepted Risk has the meaning in Subclause 14.3;
Existing Contractor Designs means any design of any part of WUC, including any drawings, specifications and other information, samples, models, patterns and the like which has been prepared by or on behalf of the Contractor prior to the Date of Acceptance of Tender and which is incorporated into the Contract.
Final Certificate has the meaning in Subclause 37.4;
Final Payment has the meaning in Clause 37;
Final Payment Claim means the final payment claim referred to in Subclause 37.4;
Formal Instrument of Agreement means the document of that name forming part of the Contract;
Generative AI means systems that, by analysing or inferring from input data or prompts, are capable of producing new or synthetic outputs such as text, code, images, audio, video, data, predictions, recommendations or decisions;
Good Industry Practice means:
the standard of skill, care, and diligence; and
the practices, methods, techniques, and acts,
of a skilled, competent, and experienced contractor engaged in the business of carrying out Work similar to the WUC;
Hold and Held have the same meaning as given to those terms in the Information Privacy Act 2009 (Qld);
Improper Conduct means:
engaging in misleading or deceptive conduct;
engaging in any collusive tendering, anticompetitive conduct, or any other unlawful or unethical conduct;
failing to declare a Conflict of Interest in breach of Subclause 2B.2;
canvassing, attempting to improperly influence, offering any inducement to, or accepting or inviting improper assistance from, the Principal's Councillors or other Personnel (or former Personnel);
using any information improperly obtained, or obtained in breach of any obligation of confidentiality;
engaging in aggressive, threatening, abusive, offensive or other inappropriate behaviour or committing a criminal offence; or
engaging in conduct contrary to sections 199 and 200 of the Local Government Act 2009 (Qld);
Informal Variation Direction means a Direction by the Superintendent for a Variation which is either:
not in writing; or
in writing but which does not expressly state that it is a Direction for a Variation pursuant to Clause 36;
Intellectual Property Right means any patent, registered design, trademark or name, copyright or other protected right and includes Moral Rights;
Key Personnel means the persons (if any) identified in Item 21E;
Latent Condition has the meaning in Subclause 25.1;
Legislative Requirement includes:
Acts, Ordinances, regulations, by-laws, orders, industrial instruments (including awards) and proclamations of the Commonwealth of Australia or of the jurisdiction where WUC or the particular part thereof is being carried out;
Approvals;
the requirements of the Building Code, and to the extent not inconsistent with the Building Code, relevant Australian Standards; and
fees and charges payable in connection with the foregoing;
Liability Limit means:
in respect of the Contractor:
where an amount is specified in Item 19G, that amount; or
where no amount is stated, the Contractor’s liability is not limited; and 
in respect of the Principal, the amount specified in Item 19H; 
Modern Slavery has the meaning given in the Modern Slavery Act 2018 (Cth);
Moral Rights means moral rights within the meaning of Part IX of the Copyright Act 1968 (Cth) and rights of integrity of authorship, rights of attribution of authorship, rights not to have authorship falsely attributed and rights of a similar nature conferred by statute, that exist, or may come to exist, anywhere in the world;
Payment Period for a progress claim or Final Payment Claim (as the case may be), means:
if the Contract is a Building Contract, the period ending at midnight on the 15th Business Day after the claim is given to the Superintendent;
otherwise, the period ending at midnight on the 25th Business Day after the claim is given to the Superintendent;
Payment Schedule has the same meaning as in the Security of Payment Legislation;
Payment Verification Provider means a third party that verifies the accuracy of supplier payment information for the purposes of preventing fraudulent or mistaken transactions;
Personal Information has the same meaning as given to that term in the Information Privacy Act 2009 (Qld);
Personnel includes the officers, employees, agents, representatives, consultants and contractors (including, in respect of the Contractor, its Subcontractors), of a party and any other person or entity for whom that party is vicariously liable and in respect of the Principal includes the Councillors of the Principal but does not include the Contractor;
PPS Act means the Personal Property Securities Act 2009 (Cth);
Practical Completion is that stage in the carrying out and completion of WUC when:
The Works are complete except for minor Defects:
which do not prevent The Works from being reasonably capable of being used for their stated purpose;
which the Superintendent determines the Contractor has reasonable grounds for not promptly rectifying; 
the rectification of which will not prejudice the convenient use of The Works; and
which do not affect compliance with any Legislative Requirement;
those Tests which are required by the Contract to be carried out and passed before The Works reach Practical Completion have been carried out and passed;
documents and other information required under the Contract which, in the Superintendent’s opinion, are essential for the use, operation and maintenance of The Works have been supplied; and 
anything else which the Contract provides is to be done, provided or otherwise satisfied as a requirement of or prior to Practical Completion has been so done, provided or satisfied;
Preliminary Certified Amount means the Superintendent’s opinion (as certified pursuant to Subclause 37.2) of the balance remaining after all Required Deductions are deducted from the Claimable Amount, before any adjustments pursuant to Subclause 2.5;
Prescribed Notice means a written notice which contains:
details of the basis of the Claim; and 
a detailed itemised breakdown of the quantum of the Claim, or, where the quantum cannot be itemised at the time that the Prescribed Notice is given because the costs are not yet known, an itemised breakdown of the estimated quantum of the Claim;
Price Schedule means the documents incorporated into Annexure Part F;
Principal means the entity stated in Item 1;
Principal’s Policies means the Principal's plans, policies, procedures, codes, standards and guidelines to the extent that these are made available by the Principal (whether to the public at large or to the Contractor) from time to time;
Principal Supplied Information means:
the documents or information specified in Item 12A; and
any other information relating to the Contract which either:
does not form part of the Contract but which is or has been provided or made available by or on behalf of the Principal to the Contractor; or 
does form part of the Contract, but which is expressly identified as Principal Supplied Information or otherwise as information on which the Contractor should not or must not rely,
and includes information in any form and information which is made available before or after the Date of Acceptance of Tender.
Privacy Complaint has the same meaning as given to that term in the Information Privacy Act 2009 (Qld);
Product Liability Policy has the meaning given in Clause17A;
Progress Certificate has the meaning in Subclause 37.2;
Project IP means the Intellectual Property Rights in: 
the Existing Contractor Designs, but only to the extent they were prepared or brought into existence in connection with this Contract; 
the Contractor’s Design Documents; and 
the Contractor Documents, 
but does not include Background IP;
Project Trust has the meaning given by the Security of Payment Legislation;
Project Trust Account has the meaning given by the Security of Payment Legislation;
Provisional Sum means any sum allocated in the Price Schedule in respect of any Provisional Work;
Provisional Work means any Work or item:
which is identified in the Contract as ‘provisional sum’, 'provisional', ‘prime cost’, ‘PS’, 'if ordered', 'as directed', 'optional' or similar; or 
which the Contract otherwise provides is not to be carried out or supplied by the Contractor unless the Contractor is given a Direction to do so;
Public Liability Policy has the meaning in Clause 17;
QBCC Act means the Queensland Building and Construction Commission Act 1991 (Qld);
Qualifying Cause of Delay means to the extent that they delay activities on the critical path of the Construction Program:
any of the following, which are beyond the control of the Contractor occurring on or before the Date for Practical Completion:
industrial action not exclusively directed at the Contractor;
inclement weather and the effects at the Site of inclement weather;
any of the following which are beyond the control of the Contractor whether occurring before, on or after the Date for Practical Completion:
any act, default or omission of the Superintendent, the Principal or the Principal's consultants, agents or other contractors (not being employed by the Contractor);
actual quantities of Work described in the Price Schedule as a ‘rate only’ item being greater than the quantities in the Price Schedule or the quantities determined by reference to the upper limit of accuracy stated in Item 11 (otherwise than by reason of a Variation directed under Clause 36);
Variations (other than a Variation for the convenience of the Contractor) or which is directed because of a default by the Contractor);
Latent Conditions;
a change in a Legislative Requirement which comes into effect after the 10th Business Day before the closing of tenders and which could not have been reasonably anticipated by a competent contractor;
subject to the Contractor's compliance with Subclause 11.4, delays by an Authority in providing an Approval, but only if, and then to the extent, that the time taken by the Authority exceeds the maximum time permitted under the applicable Legislative Requirement for the provision of that Approval;
other delays by Authorities (including the Principal in its capacity as an Authority) except to the extent that the Contractor directly or indirectly caused or contributed to the delay;
any breach of the Contract by the Principal;
any other cause of delay identified in item 23(a),
[bookmark: _Ref52299192]but does not include any cause of delay identified in Item 23(b);
Queensland Code means the Queensland Government's Code of Practice for the Building and Construction Industry as amended or replaced from time to time;
Required Deductions means:
amounts paid previously under the Contract;
retention moneys to be deducted pursuant to Item 13; 
amounts which the Superintendent is required to certify pursuant to Subclause 5.7;
other amounts due from the Contractor to the Principal in connection with the Contract;
amounts due from the Contractor to the Principal otherwise than in connection with the Contract;
to the extent that such Work has not yet been carried out by the Contractor and the cost of such Work has not yet been incurred by the Principal, the estimated cost to the Principal of having any Work of removal, demolition, reconstruction, replacement, correction or rectification the subject of a Direction pursuant to Subclause 29.3 or Clause 35 carried out by a third-party; 
amounts in respect of Work which is required by the Contract to be tested and for which any of the following conditions have not been met:
all required Tests have been completed; 
the results of the Tests do not reveal a failure of the Contractor to comply with the Contract; and
the Contractor has made good WUC and provided the results of the Tests to the Superintendent and to the Principal in accordance with Subclause 30.6;
other amounts which the Contract expressly provides are Required Deductions or which the Contract expressly entitles the Principal or the Superintendent to deduct from payments to the Contractor;
Response Period for a progress claim or Final Payment Claim (as the case may be) means the period ending at midnight on the 15th Business Day after the claim is given to the Superintendent;
Security means:
cash;
retention moneys;
Bank Guarantee; or
other form approved by the Principal;
Security of Payment Legislation means the Building Industry Fairness (Security of Payment) Act 2017 (Qld) and any associated subordinate legislation;
Selected Subcontract Work has the meaning in Subclause 9.3;
Selected Subcontractor has the meaning in Subclause 9.3;
Separable Portion means a portion of The Works identified as such in the Contract or by the Superintendent pursuant to Clause 4;
Site means the lands and other places to be made available and any other lands and places made available to the Contractor by the Principal for the purpose of the Contract;
Specified Loss means:
any loss of, or loss of anticipated, profit, income, revenue, saving, production, business, good will, contract or opportunity (including access to markets); 
increase in financing or operating costs; 
[bookmark: _Ref212716239]liability for loss or damage suffered by third parties; 
legal costs (on a solicitor and client basis); 
fines levied; 
loss of reputation or embarrassment and the cost of abating or reducing such; 
damage to credit rating; 
any other financial or economic loss; and
any indirect, special or consequential loss, damage, cost, expense or penalty not expressly referred to in the preceding paragraphs, howsoever arising;
Subcontractor includes supplier and Consultant;
Superintendent means the person stated in Item 5 as the Superintendent or other person from time to time appointed in writing by the Principal to be the Superintendent and notified as such in writing to the Contractor by the Principal and, so far as concerns the functions exercisable by a Superintendent’s Representative, includes a Superintendent’s Representative;
Superintendent’s Representative means an individual appointed in writing by the Superintendent under Clause 21;
Survey Mark in Clause 26 means a survey peg, bench mark, reference mark, signal, alignment, level mark or any other mark for the purpose of setting out, checking or measuring WUC;
Temporary Works means Work used in carrying out and completing WUC, but not forming part of The Works;
Test has the meaning in Subclause 30.1 and includes examine and measure;
The Works means the whole of the Work to be carried out and completed in accordance with the Contract, including Variations provided for by the Contract, which by the Contract is to be handed over to the Principal;
Variation has the meaning in Clause 36;
Variation Rates means the rates described as variation rates in Annexure Part G or elsewhere in the Contract;
Wilful Misconduct means an intentional act or omission by a party committed with reckless disregard for its foreseeable and potentially harmful consequences in circumstances where that party knows or ought to know that those consequences would likely result from the act or omission but which is not due to an honest mistake oversight, error of judgement, accident or negligence;
Work includes the provision of materials;
Working Day means a day identified as such in Item 22A;
WUC (from “Work Under the Contract”) means the Work which the Contractor is or may be required to carry out and complete under the Contract and includes Variations, remedial Work, Construction Plant and Temporary Works, and all other Work described in or to be reasonably inferred from the Contract, 
and like words have a corresponding meaning.
In the Contract: 
references to days mean calendar days and references to a person include an individual, firm or a body, corporate or unincorporate;
time for doing any act or thing under the Contract shall, if it ends on a Saturday, Sunday or Statutory or Public Holiday, be deemed to end on the day next following which is not a Saturday, Sunday or Statutory or Public Holiday;
clause headings and subclause headings in these General Conditions of Contract shall not form part of these General Conditions and shall not be used in the interpretation of the Contract;
words in the singular include the plural and words in the plural include the singular, according to the requirements of the context. Words importing a gender include every gender;
communications between the Principal, the Superintendent and the Contractor shall be in the English language;
[bookmark: _Ref212709745]measurements of physical quantities shall be in legal units of measurement of the jurisdiction in Item 8;
[bookmark: _Ref52298657]unless otherwise provided, prices are in the currency in Item 9(a) and payments shall be made in that currency at the place in Item 9(b);
[bookmark: _Ref52298611]the law governing the Contract, its interpretation and construction, and any agreement to arbitrate, is the law of the jurisdiction in Item 8;
[bookmark: _Ref219273514]if pursuant to Annexure Part B to these General Conditions of Contract, Clauses or their parts in these General Conditions are deleted, the Contract shall be read and construed as though the Clause or its part has been deleted, whether or not that particular Clause or its part has been struck from these General Conditions;
the contra proferentem rule and other rules of construction will not apply to the Contract to disadvantage a party whether that party put the clause forward, was responsible for drafting all or part of it or would otherwise benefit from it;
to the extent permitted by law, if either party consists of two or more persons the Contract binds such persons and their respective executors, administrators, successors and permitted assigns jointly and severally;
the rights and remedies of a party to the Contract are in addition to the rights or remedies conferred on the party elsewhere in the Contract, at law or in equity;
if a provision of the Contract is void or unenforceable it must be severed from this Contract and the provisions that are not void or unenforceable are unaffected by the severance;
each indemnity provided in the Contract is a continuing indemnity which survives the expiration or termination of the Contract. The Principal need not incur any expense or make any payment in order to rely on an indemnity;
the words 'include', 'includes' and 'including' shall be read as if followed by 'without limitation';
a reference to a Legislative Requirement means a reference to that Legislative Requirement as amended or replaced from time to time; 
a reference to a ‘tender’ includes a ‘quotation’ or other form of offer which is intended by the offeror to be capable of acceptance and a reference to ‘tendering’ has a like meaning; and
each provision of the Contract which is of its nature intended to survive the termination or expiration of the Contract survives the expiration or termination of the Contract, including this Clause 1 and the following Clauses of the amended AS4000-1997  Conditions of Contract which forms part of the Contract: 2A.9, 5, 7, 8.5, 8.6, 9.2, 10, 11, 11A, 11B, 11D, 11G.2, 11G.3, 11I.2, 11M.5, 11N.3, 11Q, 15, 15A, 16, 17, 17A, 18, 18A, 19, 34.7, 35, 38, 39, 39A, 39B, 40 and 41.2.
[bookmark: _Toc194328808][bookmark: _Toc188444425][bookmark: _Toc188444426][bookmark: _Toc188444427][bookmark: _Toc188444428][bookmark: _Toc188444429][bookmark: _Toc188444430][bookmark: _Toc188444431][bookmark: _Toc188444432][bookmark: _Toc188444433][bookmark: _Toc188444434][bookmark: _Toc188444435][bookmark: _Toc188444436][bookmark: _Toc188444437][bookmark: _Toc188444438][bookmark: _Toc188444439][bookmark: _Toc188444440][bookmark: _Toc188444441][bookmark: _Toc188444442][bookmark: _Toc188444443][bookmark: _Toc188444444][bookmark: _Toc188444445][bookmark: _Toc188444446][bookmark: _Toc188444447][bookmark: _Toc188444448][bookmark: _Toc188444449][bookmark: _Toc188444450][bookmark: _Toc188444451][bookmark: _Ref195617736][bookmark: _Toc232583429]Nature of Contract
[bookmark: _Ref195617907]Performance and payment
The Contractor shall carry out and complete WUC in accordance with the Contract and Directions authorised by the Contract and shall otherwise comply with its obligations under the Contract at its expense. 
The Principal shall pay the Contractor:
for Work described in the Price Schedule as a ‘rate only’ item, the sum of the products ascertained by multiplying the measured quantity of each section or item of Work actually carried out under the Contract by the rate provided in the Price Schedule for the section or item; and
for all other Work, (including Work for which the Price Schedule provides a lump sum), the lump sum identified in the Price Schedule,
adjusted by any additions or deductions made pursuant to the Contract.
Notwithstanding anything else in this Clause 2, where the Price Schedule or the Contract elsewhere contains provisions for determining the Contractor's entitlement to payment for an item then the Contractor's entitlement to payment for that item shall be determined in accordance with such provisions.
[bookmark: _Hlk204167470]Quantities
Quantities in a Price Schedule are estimated quantities only.  
The Superintendent is not required to give a Direction by reason of the actual quantity of an item required to perform the Contract being greater or less than the quantity shown in a Price Schedule.
The Principal gives no warranty and makes no representation as to the completeness, accuracy or adequacy of a Price Schedule. If a Price Schedule omits an item which should have been included, the item shall be deemed to have been allowed for in other items.
[bookmark: _Ref183683545]Adjustment for actual quantities
Where, otherwise than by reason of a Direction to vary WUC, the actual quantity of an item required to perform the Contract is greater or less than the quantity shown in the Price Schedule and:
[bookmark: _Ref183691343]the Price Schedule expressly describes the item as a ‘rate only’ item, the rate shall apply to the greater or lesser quantities provided that where limits of accuracy for a quantity in a Price Schedule are stated in Item 11, the rate shall apply to the greater or lesser quantities within the limits, and quantities outside the limits shall be a deemed Variation; and
otherwise (including where the Price Schedule expressly provides a lump sum for the item) the Contractor shall carry out that greater or lesser quantity as if it were originally stated in the Contract and there shall be no adjustment to the Contract Sum.
Inclusions
The Contractor acknowledges and agrees that, subject to the Contract, the payment to which it is entitled under Subclause 2.1 is the Contractor’s full and sole monetary compensation for:
all of the risks, contingencies and other circumstances which could have an effect on the Contractor’s ability to carry out and complete The Works for the Contract Sum, except to the extent that the Contract expressly allows an adjustment; 
the provision of all materials, plant, labour and other services necessary for the proper completion of The Works, whether or not those items are expressly mentioned in the Contract; 
payment of all royalties, levies, fees, charges, costs, expenses, taxes or duties in connection with WUC; 
any rise and fall in costs (except to the extent that the Contract elsewhere provides that there is to be adjustment for rise and fall); and
compliance with all of the Contractor’s obligations under the Contract, including compliance with Directions of the Superintendent.
[bookmark: _Ref225419413][bookmark: _Ref225421278]Rise and Fall Adjustment
The Alternative in Item 11A applies.
Alternative 1 – No Rise and Fall Adjustments
The Contract is not subject to rise and fall adjustments.
Alternative 2 – Rise and Fall in Fuel
The Contract Sum (and the rates and/or lump sums it includes) shall be subject to adjustment for rise and fall of fuel in accordance with the formula set out in clause 2 of Annexure Part J (Rise and Fall Adjustment Calculations) only.
Alternative 3 – Rise and Fall in Bitumen
The Contract Sum (and the rates and/or lump sums it includes) shall be subject to adjustment for rise and fall of bitumen in accordance with the formula set out in clause 3 of Annexure Part J (Rise and Fall Adjustment Calculations) only.
Alternative 4 – Rise and Fall in Fuel and Bitumen
The Contract Sum (and the rates and/or lump sums it includes) shall be subject to adjustment for rise and fall in accordance with the formulae set out in clause 2 and clause 3 of Annexure Part J (Rise and Fall Adjustment Calculations) only.
[bookmark: _Toc195634412][bookmark: _Toc195634714][bookmark: _Toc195635022][bookmark: _Toc195635327][bookmark: _Toc195634413][bookmark: _Toc195634715][bookmark: _Toc195635023][bookmark: _Toc195635328][bookmark: _Toc195634414][bookmark: _Toc195634716][bookmark: _Toc195635024][bookmark: _Toc195635329][bookmark: _Toc195634415][bookmark: _Toc195634717][bookmark: _Toc195635025][bookmark: _Toc195635330][bookmark: _Toc195634416][bookmark: _Toc195634718][bookmark: _Toc195635026][bookmark: _Toc195635331][bookmark: _Toc195634417][bookmark: _Toc195634719][bookmark: _Toc195635027][bookmark: _Toc195635332][bookmark: _Ref195784184][bookmark: _Toc232583430][bookmark: _Hlk204167779][bookmark: _Ref183691216]Design Work
Application
This Clause 2A only applies where any WUC is to be designed by the Contractor.
[bookmark: _Ref205980620][bookmark: _Ref216187719]Primary obligations
The Contractor must ensure, and warrants and represents that:
WUC the subject of an Existing Contractor Design has been designed and, will be constructed; and 
WUC to be designed by the Contractor, will be designed and constructed,
in accordance with the requirements of the Contract and applicable Legislative Requirements so that such WUC, when completed, is suitable and adequate for the purpose or purposes stated in or to be reasonably inferred from the Contract. 
The Contractor must, and warrants and represents that it will:
ensure that the Personnel engaged by the Contractor in connection with the Contractor’s Design Obligations are suitably qualified and experienced; and
exercise, and ensure that its Personnel exercise, due skill, care and diligence in carrying out and completing the Contractor’s Design Obligations. 
A breach of this Subclause 2A.2 shall be a substantial breach of the Contract.
Warranties and representations
[bookmark: _Hlk204167988]The warranties and representations in Subclause 2A.2 remain unaffected notwithstanding:
that design work has been carried out by or on behalf of the Principal;
any receipt or review of, or comment or Direction on, the Contractor’s Design Documents by the Superintendent; or
any Variation, except to the extent that, before complying with a Direction for a Variation, the Contractor has expressly notified the Principal in writing that so complying would affect a warranty or obligation and the warranty or obligation was affected in the manner so notified.
[bookmark: _Ref204784279]Approval of Contractor’s Design Documents
The Contractor must not commence any Work in relation to the Contractor’s Design Documents until they are approved by the Superintendent pursuant to Subclause 8.3.
The Superintendent may refuse to approve the Contractor’s Design Documents if the Superintendent reasonably considers that the proposed Contractor’s Design Documents do not comply with this Clause 2A. The Superintendent must, in writing, approve or refuse to approve the Contractor’s Design Documents as soon as reasonably practicable and in any event within the time stated in Item 16 after the Contractor’s Design Documents are submitted by the Contractor.
[bookmark: _Ref205981882]No amendments to Existing Contractor Design
The Contractor must ensure that the Contractor’s Design Documents are entirely consistent with the Existing Contractor Design (if any), save and except for minor changes which do not:
adversely affect the quality, standard, functionality, performance or other characteristics of WUC;
adversely impact on the costs of operation or maintenance of The Works;
adversely impact on the scope, duration or extent of manufacturers' warranties able to be provided;
compromise any other warranty given or representation made in the Contract or in the Contractor's tender;
otherwise result in any non-compliance by the Contractor with an obligation under this Contract.
When submitting the Contractor’s Design Documents for review by the Superintendent, the Contractor must identify any aspects of the Contractor’s Design Documents which differ from the Existing Contractor Design and must provide the Superintendent with all information reasonably requested in respect of such differences, including the reason for the changes and evidence that the changes comply with this Subclause 2A.5.
The Contractor must not commence any Work in relation to the Contractor’s Design Documents until they are approved by the Superintendent.
Discrepancies
Notwithstanding Subclause 8.1, the Contractor shall not be entitled to an adjustment of the Contract Sum for any inconsistency, ambiguity, discrepancy or error in or between any document prepared by or on behalf of the Contractor for the purpose of carrying out WUC or between such a document and any other document prepared for the purpose of carrying out WUC.
[bookmark: _Ref205992037]Access
The Principal shall give the Contractor access to the Site sufficient to enable the Contractor to commence and carry out the Contractor’s Design Obligations in accordance with the Contract on the later of:
the expiry of the time in Item 22(a); and
10 Business Days after the Contractor has: 
complied with Subclause 19.1; and
given the Superintendent all other information and documentation and done all other things which the Contract elsewhere requires to be given or done before access to the Site is given.
The Principal shall notify the Contractor in writing of the date when access will be available.
Direction to vary Contractor’s Design Documents
A Direction by the Superintendent to vary anything in the Contractor’s Design Documents shall be a Variation to WUC only to the extent that the Contractor’s Design Documents, before such variation, complied, or would have complied, with the Contract.
[bookmark: _Ref195797460]Professional Indemnity Insurance
Before commencing WUC, the Contractor shall effect and maintain professional indemnity insurance with levels of cover not less than stated in Item 21B(a).
The insurance shall be maintained until the Final Certificate is issued and thereafter for the period as stated in Item 21B(b). 
The Contractor must ensure that its professional indemnity insurance policy contains the following requirements:
one (1) automatic right of reinstatement of the cover level; 
cover dishonesty of the Contractor's employees;
cover unintentional breaches of trade practices laws, including misleading and deceptive conduct; and
any other requirements stated elsewhere in the Contract.
The Contractor shall ensure that every Consultant engaged by the Contractor in connection with WUC, shall effect and maintain professional indemnity insurance with levels of cover not less than stated in Item 21B(c) applicable to that category.
Each such Consultant’s professional indemnity insurance shall: 
be maintained until the Final Certificate is issued and thereafter for the period as stated in Item 21B(d); and
contain the policy requirements:
one (1) automatic right of reinstatement of the cover level; 
cover dishonesty of the Consultant's employees;
cover unintentional breaches of trade practices laws, including misleading and deceptive conduct; and
any other requirements stated elsewhere in the Contract.
[bookmark: _Toc224312376][bookmark: _Toc224312377][bookmark: _Toc224312378][bookmark: _Toc232583431]Conduct of Contractor and Personnel
General
The Contractor must, and must ensure that its Personnel, at all times whilst engaged in WUC act professionally and treat all of the Principal's Personnel, other contractors and the general public respectfully and comply with all of the Principal's Policies.
[bookmark: _Ref183690488]Conflict of Interest
The Contractor warrants and represents that as at the Date of Acceptance of Tender the Contractor is not aware of any Conflict of Interest.  The Contractor must not, and must ensure that its Personnel do not, engage in any activity or obtain any interest which does, or is likely to, result in a Conflict of Interest during the Contract and must immediately notify the Principal in the event that a Conflict of Interest that has not previously been disclosed arises or is likely to arise.
Improper Conduct
The Contractor warrants and represents that neither the Contractor nor any of its Personnel engaged in any Improper Conduct in connection with the procurement process pursuant to which the parties entered into the Contract. The Contractor must not, and must ensure that its Personnel do not, engage in any Improper Conduct in connection with the Contract.
[bookmark: _Toc232583432]Nature of the Relationship
The Contractor is an independent contractor of the Principal. The Contractor is solely responsible for payments required to be made to its Personnel for the performance of WUC in connection with the Contract and is solely responsible for determining the manner in which it complies with its obligations under the Contract. The Contractor must provide such materials, equipment, knowledge and Personnel as the Contractor deems necessary to comply with its obligations under the Contract.
[bookmark: _Ref195618326][bookmark: _Toc232583433]Contractor’s general obligations, warranties and representations
The warranties, representations and obligations contained in this Clause 2D do not limit, and are additional to, any other warranties, representations and obligations contained elsewhere in this Contract.
Standard of workmanship
The Contractor must, and warrants and represents to the Principal that it will, carry out and complete the WUC and all other obligations under or in connection with the Contract in compliance with:
all requirements of the Contract;
applicable Legislative Requirements; and
Good Industry Practice.
Ability
The Contractor must ensure, and warrants and represents to the Principal, that the Contractor and its Personnel shall:
at all times be suitably qualified, skilled and experienced;
hold, maintain and comply with the requirements of, all necessary competencies, licences, accreditations, qualifications, permits, clearances or other authorisations required under the Contract or pursuant to a Legislative Requirement for the carrying out of the Contractor's obligations under the Contract; and 
exercise due skill, care and diligence in the carrying out and completion of the WUC and all other obligations under the Contract.
Equipment and other goods
The Contractor must ensure, and warrants and represents to the Principal, that all plant, equipment, materials, parts, consumables or other goods supplied, installed as part of or incorporated into the WUC shall:
at the time at which they are first supplied, installed or incorporated, be new;
be free from Defects and of merchantable quality;
comply in all respects with the Contract, including as to quality, quantity, performance, functionality, durability and other characteristics;
conform to any sample goods approved by the Principal or the Superintendent;
comply with all applicable Legislative Requirements;
comply with any applicable requirement, code, guideline, policy, drawing, or specification included or incorporated by reference into the Contract or, if none is included or incorporated, any relevant Australian Standards; and
be suitable and adequate for the purposes for which they are supplied, installed or incorporated.
[bookmark: _Ref195784605]Methodology
The Contractor:
warrants and represents that the methodology for carrying out and completing WUC stated in the Contract (including in Annexure Part E) is suitable, appropriate and adequate; and
must, and warrants and represents that it will, carry out and complete WUC in accordance with that methodology unless otherwise expressly permitted under the Contract. 
Construction Plant 
The Contractor warrants and represents that all Construction Plant utilised in carrying out WUC shall be in good working condition, suitable and appropriate for the Work for which it is used, and compliant with all applicable Legislative Requirements.
Contractor Documents
The Contractor warrants and represents that all Contractor Documents will:
comply with the requirements of the Contract and applicable Legislative Requirements;
be of a standard and quality expected of a contractor using Good Industry Practice; 
be suitable and adequate for the purpose for which they are provided; and
clearly identify output derived from any large language model.
[bookmark: _Hlk204167964]Warranties unaffected
Without limitation, the Contractor’s obligations, warranties, representations and liabilities in Clause 2D remain unaffected notwithstanding:
[bookmark: _Ref195618693]any receipt or review of, or comment or Direction on, or approval or rejection of any Contractor Documents by the Principal, the Superintendent or their Personnel; 
a failure by the Principal, Superintendent or their Personnel to do anything described in Subclause 2D.7(a);
any Variation, except to the extent that, before complying with a Direction for a Variation, the Contractor has expressly notified the Principal in writing that so complying would affect a warranty or obligation and the warranty or obligation was affected in the manner so notified; 
the satisfactory completion of any Test (including a test conducted by or on behalf of the Principal) or the comment or failure to comment on any test by the Principal, the Superintendent or their Personnel; 
the provision of, or any error, inaccuracy, ambiguity, inconsistency, deficiency or omission in, the Principal Supplied Information; or
any supervision of WUC or the inspection of the whole or any part of The Works by the Principal, the Superintendent or their Personnel.
[bookmark: _Ref206492271][bookmark: _Toc232583434]Principal Supplied Information
No warranty or representation by the Principal
The Principal gives no warranty and makes no representation that the Principal Supplied Information is accurate, adequate, or complete.
No reliance by the Contractor
The Contractor:
acknowledges and agrees that the Contractor has not relied on the Principal Supplied Information in entering into the Contract; and
must not rely on the Principal Supplied Information unless and until the Contractor has independently verified the adequacy, accuracy, and completeness of that information.
[bookmark: _Ref52297172][bookmark: _Ref52298831][bookmark: _Toc65779858][bookmark: _Toc110961582][bookmark: _Toc232583435]Provisional Sums
A Provisional Sum included in the Contract shall not itself be payable by the Principal but where pursuant to a Direction, Provisional Work is carried out or supplied by the Contractor, the Provisional Work shall, unless otherwise agreed between the parties, be priced by the Superintendent, as follows:
[bookmark: _Ref195633812]where the Contract elsewhere provides how particular Provisional Work will be priced, in accordance with such provisions; 
[bookmark: _Ref204002825]where Subclause (a) does not apply and the item in the Price Schedule is described as a "lump sum" item, the Contractor shall be entitled to payment of the lump sum provided in the Price Schedule;
[bookmark: _Ref204002859]where Subclauses (a) and (b) do not apply and there is a rate for the item in the Price Schedule (including where the Work or item is described as "rate only"), the Contractor shall be entitled to payment for the item at the rate provided in the Price Schedule for the measured quantity of the item so supplied or carried out; or
where Subclauses (a), (b) and (c) do not apply, the Superintendent shall value the Provisional Work in accordance with Subclause 36.4.
The Superintendent shall not be obliged to give a Direction that any Provisional Work, or any particular part or quantity of Provisional Work, be carried out or supplied by the Contractor. 
The Principal may carry out or supply the whole or any particular part or quantity of Provisional Work itself or engage a third-party to do so on its behalf. 
The Contractor shall not be entitled to any monetary compensation (whether for costs incurred, lost profit, lost overheads or otherwise) in connection with any Provisional Work (or any particular part or quantity of Provisional Work) which it is not directed to carry out or supply.
[bookmark: _Ref50645522][bookmark: _Toc65779859][bookmark: _Toc110961583][bookmark: _Toc232583436]Separable Portions
In addition to any Separable Portions specified in the Contract, Separable Portions may be directed by the Superintendent, who shall clearly identify for each:
the portion of The Works;
the Date for Practical Completion;
the respective amounts for Security, liquidated damages and delay costs (all calculated pro-rata according to the ratio of the Superintendent’s valuation of the Separable Portion to the Contract Sum), and
any other Compensable Causes.
The interpretations of:
Certificate of Practical Completion;
Date for Practical Completion;
Date of Practical Completion;
Defects Liability Period; and
Practical Completion,
and Clauses 5.4, 14, 27, 34 and 35 will apply separately to each Separable Portion and references therein to The Works or to WUC shall mean so much of The Works or WUC as is comprised in the relevant Separable Portion.
[bookmark: _Ref52298847][bookmark: _Ref52298974][bookmark: _Toc65779860][bookmark: _Toc110961584][bookmark: _Toc232583437]Security
[bookmark: _Ref183685224]Provision
Security shall be provided in accordance with Item 13 or 14. All delivered Security, other than cash or retention moneys, shall be transferred in escrow.
[bookmark: _Ref195619483]Recourse
Security shall be subject to recourse by a party who remains unpaid after the time for payment where at least 5 days have elapsed since that party notified the other party of intention to have recourse.
Change of Security
The Contractor may at any time request the Principal’s consent to substitute retention moneys or cash Security with another form of Security. The Principal may, at its absolute discretion, give or withhold consent or give consent subject to such conditions as the Principal sees fit. To the extent that another form of Security is provided, the Principal shall not deduct, and shall promptly release and return, retention moneys and cash Security.
[bookmark: _Ref52298933]Reduction and release
To the extent permitted by law, upon the later of:
the issue of the Certificate of Practical Completion; and
in respect of Security under Item 13 only, the rectification of all Defects in respect of which the Superintendent has given the Contractor written notice either in, or prior to the issue of, the Certificate of Practical Completion,
a party’s entitlement to Security (other than in Item 13(e)) shall be reduced by the percentage or amount in Item 13(f) or 14(d) as applicable, and the reduction shall be released and returned within 10 Business Days to the other party.
The Principal’s entitlement to Security in Item 13(e) shall cease 10 Business Days after incorporation into The Works of the plant and materials for which that Security was provided.
A party's entitlement otherwise to Security shall cease 10 Business Days after the last of the following to occur:
the issue of the Final Certificate; 
in respect of Security under Item 13 only, compliance by the Contractor with all Directions given under Subclause 29.3 or Clause 35 (other than Directions which have been the subject of a notice of Dispute); and 
the resolution (whether pursuant to Clause 42 or otherwise) of any Dispute the subject of a notice of Dispute referred to in Subclause 37.4(g).
Interest
Interest earned on Security not required to be held in trust shall belong to the party holding that Security.
[bookmark: _Ref108539233]Deed of Guarantee, Undertaking and Substitution
Where:
a party is a related or subsidiary corporation (as defined in the applicable corporations law of the jurisdiction); and
a form of Deed of Guarantee, Undertaking and Substitution was included in the tender documents,
that party shall, within 14 days after receiving a written request from the other party, provide such Deed of Guarantee, Undertaking and Substitution duly executed and enforceable.
[bookmark: _Ref195619185]Failure to provide Security
Without limiting the Principal's other rights, unless and until the Contractor provides Security (other than retention moneys) in accordance with Subclause 5.1 (and where so directed, 5.8) :
the Superintendent shall certify, as a Required Deduction, an amount equal to the value of the Security which has not been provided; and 
the Principal shall be entitled to hold that amount as Security.  
The Principal shall release and return any amounts held under this Subclause 5.7 within the earlier of:
10 Business Days after the Contractor provides the Security in accordance with Subclause 5.1 or 5.8 as the case may be; or
the time required by Subclause 5.4.
[bookmark: _Ref195633846][bookmark: _Ref195619274]Replacement or additional Security
Where:
due to adjustments made pursuant to the Contract, the Contract Sum is increased by more than 10%; or
the Principal has had recourse to the Security pursuant to Subclause 5.2,
the Superintendent may direct the Contractor to provide additional or replacement Security. 
Unless the parties agree otherwise, the additional or replacement Security shall be:
in the form stated in Item 13;
in an amount no more than is necessary to ensure that the total Security held by the Principal is equivalent to the percentage stated in Item 13(b) of the Contract Sum as adjusted at the time of the Direction; and
provided within 10 Business Days of the Superintendent’s Direction.
Application of the QBCC Act
If the Contract is a Building Contract, then:
for the purposes of section 67J of the QBCC Act:
the Superintendent is authorised to give the notice required by section 67J of the QBCC Act for and on behalf of the Principal; and
any certificate or other notice issued by the Superintendent that refers to an amount that is owed by the Contractor to the Principal shall be taken to be notice from the Principal to the Contractor of the proposed use of security to obtain the amount owed; and
for the purposes of section 67N of the QBCC Act, if the value of security held by the Principal after Practical Completion exceeds 2.5% of the Contract Sum, the amount in excess of 2.5% of the Contract Sum is held for purposes other than the need to correct Defects identified during the Defects Liability Period.
[bookmark: _Toc232583438]Not used
[bookmark: _Toc65779862][bookmark: _Toc110961586][bookmark: _Ref183007327][bookmark: _Ref195633555][bookmark: _Toc232583439]Service of notices
A notice (and other documents) shall be deemed to have been given and received:
if addressed or delivered to the relevant address in the Contract or last communicated in writing to the person giving the notice; and
on the earliest date of:
actual receipt;
confirmation of correct transmission of fax;
5 Business Days after posting; or
the time at which an email comprising or attaching the notice or other document becomes capable of being retrieved and read by the addressee at the addressee's email address.
Notwithstanding anything else in this Clause 7, where the Contract elsewhere prescribes the manner in which a particular notice is to be given, then such a notice shall only be deemed to have been given and received if given in the prescribed manner.
[bookmark: _Toc65779863][bookmark: _Toc110961587][bookmark: _Toc232583440]Contract documents
[bookmark: _Ref182996591]Discrepancies
Figured shall prevail over scaled dimensions in a discrepancy. Otherwise, if either party discovers any inconsistency, ambiguity discrepancy or error in or between any document prepared for the purpose of carrying out WUC (including the documents in Annexure Part D and Annexure Part E), that party shall give the Superintendent written notice of it. The Superintendent, thereupon, and upon otherwise becoming aware, shall direct the Contractor as to the interpretation and construction to be followed.
The Principal shall not be liable upon any Claim for compliance with a Direction, under this Subclause 8.1 unless the Direction is a Compensable Direction and either:
the Direction expressly states that it is a Compensable Direction pursuant to this Subclause 8.1; or
[bookmark: _Ref183007547]the Contractor gives the Superintendent a written notice which identifies the Direction and states that the Contractor considers that the Direction is a Compensable Direction within 5 Business Days after the Direction is given to the Contractor.
The Contractor must give the Superintendent such additional information as the Superintendent reasonably requires in relation to a notice given under paragraph (b), within the time directed by the Superintendent.
Subject to the Contractor's compliance with this Clause and Clause 41, if compliance with a Compensable Direction causes the Contractor to incur more cost than otherwise would have been incurred had the Direction not been given, the difference shall be assessed by the Superintendent and added to the Contract Sum.
If compliance with any Direction under this Subclause 8.1 (including a Compensable Direction) causes the Contractor to incur less cost than otherwise would have been incurred had the Contractor not been given the Direction, then the difference shall be assessed by the Superintendent and deducted from the Contract Sum.
[bookmark: _Ref52299002]Principal-supplied documents
The Principal shall supply to the Contractor the documents and number of copies thereof, both stated in Item 15.
They shall:
remain the Principal’s property and be returned to the Principal on written demand; and
not be used, copied nor reproduced for any purpose other than WUC.
[bookmark: _Ref52299010][bookmark: _Ref204078599]Contractor-supplied documents
The Contractor shall supply to the Superintendent the documents and number of copies thereof, both stated elsewhere in the Contract.
If the Contractor submits documents to the Superintendent, then except where the Contract otherwise provides:
the Superintendent shall not be required to check such documents for errors, omissions, inconsistencies, ambiguities, discrepancies or compliance with the Contract;
notwithstanding Subclause 2.1, any Superintendent’s acknowledgment or approval shall not prejudice the Contractor’s obligations; and
if the Contract requires the Contractor to obtain the Superintendent’s Direction about such documents, the Superintendent shall give, within the time stated in Item 16, the appropriate Direction, including reasons if the documents are not suitable.
Copies of documents supplied by the Contractor shall be the Principal’s property but shall not be used or copied otherwise than for the use, repair, maintenance or alteration of The Works.
Availability
The Contractor shall keep available to the Superintendent and the Principal:
on Site, one complete set of documents affecting WUC and supplied by a party or the Superintendent; and 
at the place of manufacture or assembly of any significant part of WUC off Site, a set of the documents affecting that part.
[bookmark: _Ref183007718]Confidential information
The parties shall ensure that there are kept confidential such documents, samples, models, patterns and other information as are supplied and clearly identified as confidential (‘Confidential Information’). 
If required in writing by the Principal, the Contractor shall enter into a separate agreement not to disclose to anyone else any confidential matter even after issue of the Final Certificate or earlier termination of the Contract. 
Notwithstanding anything else in this Subclause 8.5 or elsewhere in the Contract, documents and information provided on behalf of a party to the other party in connection with the Contract may be used, copied, modified or disclosed as required or permitted by any Legislative Requirement or other law and otherwise:
by the Principal, as the Principal considers to be reasonably necessary to:
carry out its obligations and exercise its rights under the Contract;
obtain legal, accounting or other professional advice in connection with the Contract; 
enable a Payment Verification Provider to verify the Contractor’s payment details for the Principal (including where the Payment Verification Provider also uses that information to verify the Contractor’s payment details for other clients of the Payment Verification Provider); and/or
otherwise properly carry out its functions as an Authority;
(b)	by the Contractor, as is reasonably necessary to enable the Contractor to:
0. carry out its obligations and exercise its rights under the Contract;
0. obtain legal, accounting or other professional advice in connection with the Contract; and
0. comply with the Contractor’s corporate governance requirements.
If the Contractor is required by law to disclose Confidential Information of the Principal, the Contractor must notify the Principal of this prior to making such disclosure and must only disclose the minimum amount of information required to meet its obligation to disclose.
[bookmark: _Ref110424683]Media*
The Contractor shall not disclose any information concerning the project for distribution through any communications media (including social media or on any website) without the Principal’s prior written approval (which shall not be unreasonably withheld). The Contractor shall refer to the Principal any enquiries from any media concerning the project.
The Principal may organise official media releases for publication in relation to The Works. The Contractor shall provide any assistance that may be reasonably requested by the Principal to facilitate the production of any such media releases.
[bookmark: _Ref216187412]Artificial Intelligence Systems
The Contractor must not use any Artificial Intelligence System in connection with the Contract in a manner that results in:
the Principal’s Confidential Information or any Personal Information being disclosed to, or stored in, any system that is publicly accessible, trained on, or otherwise available for use by third parties; or
a breach of the Contractor’s obligations under Subclauses 8.5 and 11B, the Information Privacy Act 2009 (Qld), or any other applicable law.
The Contractor must not use any Banned AI System in connection with the Contract.
The Contractor may use Artificial Intelligence Systems that are closed, secure, and under the Contractor’s effective control, provided that:
the system does not use the Principal’s Confidential Information or any Personal Information for training or development of models accessible to third parties;
appropriate technical and organisational measures are in place to protect the Principal’s Confidential Information and all Personal Information against unauthorised access, use, or disclosure.
The Contractor must maintain accurate records of any Artificial Intelligence System used in connection with the Contract, including the nature of the system, the safeguards applied, and the categories of information processed. The Contractor must provide such records to the Principal on request.
On request, the Contractor must provide the Principal with reasonable details of any Artificial Intelligence System used in connection with the Contract, including how compliance with this Subclause 8.7 has been ensured.
Nothing in this clause shall be taken to reduce or limit the Contractor’s obligation to comply with the Contract.
[bookmark: _Toc65779864][bookmark: _Toc110961588][bookmark: _Toc232583441]Assignment and subcontracting
Assignment
Neither party shall, without the other’s prior written approval (including terms) assign the Contract or any payment or any other right, benefit or interest thereunder.
[bookmark: _Ref52299019]Subcontracting generally
Subject to the next paragraph, the Contractor shall not without the Superintendent’s prior written approval (which shall not be unreasonably withheld):
subcontract or allow a Subcontractor to subcontract the whole or any part of WUC; or
allow a Subcontractor to assign a subcontract or any payment or any other right, benefit or interest thereunder.
For the purposes of the preceding paragraph, the Subcontractors which the Contractor nominated in its tender (as amended by post-tender negotiation) are deemed to have been approved by the Superintendent. 
In considering whether to approve a request by the Contractor to use other Subcontractors, the Superintendent may, in addition to any other matter which the Superintendent considers relevant, also take into account whether the proposed Subcontractor is:
a local supplier (as defined in the Principal’s procurement policy as published at the Date of Acceptance of Tender); or 
at least 50% owned by Aboriginal or Torres Strait Islander persons, 
and if not, whether such a Subcontractor is available to undertake the Work which is proposed to be subcontracted.
With a request for approval, the Contractor shall give the Superintendent written particulars of the Work to be subcontracted and the name and address of the proposed Subcontractor. The Contractor shall give the Superintendent other information which the Superintendent reasonably requests, including the proposed subcontract documents without prices.
Within 10 Business Days of the Contractor’s request for approval, the Superintendent shall give the Contractor written notice of approval or of the reasons why approval is not given.
Approval may be conditional upon the subcontract including:
provision that the Subcontractor shall not assign nor subcontract without the Contractor’s written consent; and
provisions which may be reasonably necessary to enable the Contractor to fulfil the Contractor’s obligations to the Principal.
[bookmark: _Ref52297298]Selected Subcontract Work
If the Principal has included in the invitation to tender a list of one or more Selected Subcontractors for particular Work, the Contractor shall subcontract that Work to a Selected Subcontractor and thereupon give the Superintendent written notice of that Selected Subcontractor’s name.
If no Subcontractor on the Principal’s list will subcontract to carry out the Selected Subcontract Work, the Contractor shall provide a list for the written approval of the Superintendent.
[bookmark: _Ref52299025]Novation
When, and within the time directed by the Principal, the Contractor, without being entitled to compensation, shall execute a deed of novation in the form included in the Contract (or where not included, the form reasonably directed by the Principal), such deed being between the Principal, the Contractor and the Subcontractor or Selected Subcontractor stated in Item 18 for the particular part of WUC.
Contractor’s responsibility
Except where the Contract otherwise provides, the Contractor shall be liable to the Principal for the acts, defaults and omissions of Subcontractors (including Selected Subcontractors) and employees and agents of Subcontractors as if they were those of the Contractor.
Approval to subcontract shall not relieve the Contractor from any liability or obligation under the Contract.
[bookmark: _Ref198197930]Manufacturer and Subcontractor warranties
Without limiting any other provision of the Contract, the Contractor shall obtain:
the Subcontractor’s warranties and installation certificates for the Work or items required elsewhere in the Contract for the periods set out in the Contract; and
[bookmark: _Ref230693108]warranties and installation certificates from any other Subcontractors relating to The Works on terms commonly provided by those Subcontractors.
For clarity, Subclause 9.6(b) does not apply to the extent that a Subcontractor does not commonly provide a warranty or installation certificate for the Work carried out by the Subcontractor.
Unless otherwise directed by the Superintendent, the warranties and certifications required by this Subclause 9.6 must be:
in writing and given severally in the name of both the Principal and the Contractor, or transferred in writing to the Principal so that the Principal may have the benefit of the warranties;
given with effect from the Date of Practical Completion; and
provided to the Superintendent by the Contractor as a condition precedent to Practical Completion.
No warranty shall be construed as, or have the effect of, relieving the Contractor of any of its obligations under the Contract or derogate from any rights which the Principal may have against the Contractor in respect of the subject matter of the warranties.
[bookmark: _Toc65779865][bookmark: _Toc110961589][bookmark: _Ref195633587][bookmark: _Ref225168805][bookmark: _Toc232583442]Intellectual Property Rights
Warranties 
The Principal warrants that, unless otherwise provided in the Contract, the design, materials, documents and methods of working, each specified in the Contract or provided or directed by the Principal or the Superintendent shall not infringe any Intellectual Property Right.
The Contractor warrants that any Existing Contractor Designs, Contractor’s Design Documents, other design, materials, documents and methods of working, each provided by the Contractor or any Subcontractor, shall not infringe any Intellectual Property Right.
Background IP
Background IP of a party shall remain the property of that party.
The Principal grants the Contractor a revocable, royalty-free, non-exclusive, non-transferable licence to use the Principal’s Background IP for the purpose of complying with the Contractor’s obligations under the Contract and for no other purpose.
To the extent that the Contractor’s Background IP attaches to, or is necessary or desirable for the use of the Project IP, for the carrying out or completion of WUC or the effective use of The Works, the Contractor grants to, or must otherwise procure or obtain for, the Principal a perpetual, world-wide, irrevocable, royalty free, non-exclusive, transferable licence, including the right to sub-licence, to use, copy, reproduce, modify, adapt and publish the Contractor’s Background IP for WUC (including testing and commissioning),  for the operation of The Works and for any of the purposes set out in Subclause 10.3. 
Each party warrants and represents to the other party that the use of the party’s Background IP will not infringe any Intellectual Property Rights of a third party.
[bookmark: _Ref197962424]Intellectual Property Rights granted to Principal
The Alternative in Item 18A applies.
Alternative 1
The Contractor grants to, or must procure or obtain for, the Principal a perpetual, world-wide, irrevocable, royalty free, non-exclusive, transferable licence, including the right to sub-licence, to use, copy, reproduce, modify, adapt and publish the Project IP for WUC (including testing and commissioning) and for the operation of The Works. Such licence shall also include: 
0. [bookmark: _Ref204605692]any subsequent repairs to, maintenance or servicing of (including the supply of replacement parts), or additions or alterations to, The Works; 
0. the dismantling, selling, owning or financing The Works; and
0. [bookmark: _Ref204605695]the carrying out and completion of Work (including WUC or any part of it) by the Principal or another party on behalf of the Principal where the Contract has been:
3. terminated by the Principal or otherwise ended at law prior to the issue of the Final Certificate; or
3. the Principal has taken Work out of the hands of the Contractor pursuant to Subclause 39.4(a),
and the copying of the documents for such purposes.
Alternative 2
All Project IP  hereby vests in the Principal and is the exclusive property of the Principal, and the Principal grants to the Contractor an irrevocable licence to use the Project IP for WUC. Such vesting shall not extend to components of the design which have been developed by the Contractor for general use in the Contractor’s Work and have not been specially developed for incorporation in the Contractor’s Design Documents.
The Contractor shall do everything necessary to perfect such vesting. To the extent (if any) that the Project IP (or any part of the Project IP)  does not vest in the Principal, or the Contractor at any time acquires any right, title or interest in any Project IP the Contractor by this Contract assigns all right, title and interest in the Project IP to the Principal.
The Contractor shall ensure that the Project IP is used, copied and supplied only for the purpose of WUC.
To the extent the Project IP is not capable of being vested in the Principal because the Contractor does not own the Project IP or the Project IP cannot be assigned by the Contractor to the Principal, the Contractor must grant to, procure or obtain for, the Principal an irrevocable, royalty-free, worldwide, perpetual and transferable licence for the Principal to use, adapt, reproduce, amend, publish and sublicence the Project IP for WUC (including testing and commissioning) and for the operation of The Works. Such licence shall also include:
[bookmark: _Ref204605697]any subsequent repairs to, maintenance or servicing of (including the supply of replacement parts), or additions or alterations to, The Works; 
the dismantling, selling, owning or financing The Works; and 
[bookmark: _Ref204605698]the carrying out and completion of Work (including WUC or any part of it) by the Principal or another party on behalf of the Principal where the Contract has been:
terminated by either the Principal or the Contractor or otherwise ended at law prior to the issue of the Final Certificate; or 
the Principal has taken Work out of the hands of the Contractor pursuant to Subclause 39.4(a).
[bookmark: _Ref197510716]Moral Rights
The Contractor shall procure or obtain from any person (including each of its relevant employees and relevant employees of its Subcontractors or other contributing parties) who is an author (in this Subclause 10.4, ‘Authors’) of any copyright forming part of the Project IP or the Contractor’s Background IP (in this Subclause 10.4, ‘Copyright Works’) which are vested in or licensed by the Contractor to the Principal under this Contract, express agreement that those Authors will not enforce against the Principal, or its licensees and assigns, any Moral Rights that those Authors may have in the Copyright Works, including by executing any Moral Rights consents required by the Principal.
Indemnity
The Contractor shall indemnify the Principal against any cost, expense, loss, damage, other liability suffered or incurred by the Principal, or claim by any third party against the Principal, arising out of or as a consequence of any breach of a warranty given, representation made or an obligation under this Clause 10, but the indemnity shall be reduced proportionally to the extent the act or omission of the Principal or its Personnel contributed to the cost, expense, loss, damage, other liability or claim.
The Principal shall indemnify the Contractor against any cost, expense, loss, damage, other liability suffered or incurred by the Contractor, or claim by any third party against the Contractor, arising out of or as a consequence of any breach by the Principal of a warranty given, representation made or an obligation under this Clause 10, but the indemnity shall be reduced proportionally to the extent the act or omission of the Contractor or its Personnel contributed to the cost, expense, loss, damage, other liability or claim.
[bookmark: _Toc65779866][bookmark: _Toc110961590][bookmark: _Ref195621225][bookmark: _Ref195622405][bookmark: _Ref195633593][bookmark: _Toc232583443]Legislative Requirements
[bookmark: _Ref52299032]Compliance
The Contractor shall satisfy all Legislative Requirements except those in Item 19(a) or directed by the Superintendent to be satisfied by or on behalf of the Principal.
Within 10 Business Days of becoming aware that a Legislative Requirement is at variance with the Contract, the Contractor shall give the Superintendent written notice thereof.
Changes
If a Legislative Requirement:
necessitates a change:
to The Works;
[bookmark: _Ref52299043]to so much of WUC as is identified in Item 19(b);
being the provision of services by a municipal, public or other statutory authority in connection with WUC; or
in a fee or charge or payment of a new fee or charge;
comes into effect after the 10th Business Day before the closing of tenders but could not reasonably then have been anticipated by a competent contractor; and
causes the Contractor to incur more or less cost than otherwise would have been incurred,
the difference shall be assessed by the Superintendent and added to or deducted from the Contract Sum.
[bookmark: _Ref195621235]Contractor’s General Obligation
The Contractor must, and must ensure that to the extent relevant to them its Personnel, in carrying out the Contractor's obligations under the Contract:
hold, maintain and are compliant with all requirements of, all necessary Approvals, qualifications, competencies, licences, accreditations, certifications, permits, clearances and other authorisations which are required:
under contract;
pursuant to a Legislative Requirement or the Principal’s Policies; or 
otherwise at law,
for the Contractor to carry out its obligations under the Contract; 
comply with, act consistently with, and do all things reasonably necessary to enable the Principal to comply with, applicable Legislative Requirements and the Principal's Policies; 
not do, or permit to be done, anything which would cause the Principal to be in breach of any Legislative Requirements or the Principal's Policies; 
notify the Principal immediately if it becomes aware of any breach of Clause 11; and
when directed to do so by the Superintendent, provide the Superintendent with such information and documentation evidence as the Superintendent reasonably requests to satisfy the Superintendent that the Contractor has complied with this Subclause 11.3.
[bookmark: _Ref195621300]Approvals
The Principal has obtained, or will obtain, the Approvals listed in Item 19(c).
The Contractor must identify and advise the Principal in writing of all other Approvals which are required for the carrying out of WUC or the use (and where relevant, occupation) of The Works, other than those stated in Item 19(c).  Unless the Superintendent otherwise directs, the Contractor must take all necessary steps to obtain such Approvals at its expense, and without delaying WUC.
The Contractor must maintain all such Approvals until the earlier of:
the time at which the Approval is no longer required; and
the end of the last Defects Liability Period to expire.
The Principal must provide such information and assistance as is reasonably required by the Contractor to comply with this Subclause 11.4 and which the Contractor cannot reasonably obtain from a third-party.
Where the Principal is responsible for obtaining any Approval, the Contractor must, within the time directed by the Superintendent, provide any information and assistance which is reasonably required by the Principal to obtain the Approval.
The Contractor shall be taken to have allowed for the time required for either the Principal or the Contractor (as the case may be) to apply for and obtain such Approvals in the Contractor’s Construction Program.
The Principal gives no warranty and makes no representation that:
it will be able to obtain, or obtain within any particular time; or
where the Principal is the relevant Authority, that it will grant,
any Approval required for the Contractor to carry out and complete WUC.
Goods and Services Tax
If GST, as defined in the A New Tax System (Goods and Services Tax) Act 1999 (Cth), is imposed on any supply made pursuant to this Contract, the amount payable for the supply is to be increased by the amount of that GST.
[bookmark: _Toc205978455][bookmark: _Toc205978456][bookmark: _Ref195628658][bookmark: _Toc232583444]Portable long service leave
The party identified in Item 19A shall pay any levy payable and give any relevant notices pursuant to the Building and Construction Industry (Portable Long Service Leave) Act 1991 (Qld) in relation to WUC.
[bookmark: _Ref204079011][bookmark: _Toc232583445]Information Privacy
If the Contractor collects, Holds or has access to Personal Information in order to carry out its obligations under the Contract, the Contractor must:
[bookmark: _Ref204079113]comply with Parts 1 and 2 of Chapter 2 and section 41 of Chapter 3 of the Information Privacy Act 2009 (Qld) in relation to the discharge of its obligations under this Contract as if the Contractor was the Principal;
except to the extent required or permitted by law, not disclose Personal Information to any entity outside of Australia without the Principal's prior written consent; 
notify the Principal immediately on becoming aware of an actual or suspected Data Breach or breach of this Subclause 11B and immediately take and continue to take all reasonable steps to contain, stop and mitigate the extent of the Data Breach or breach and to mitigate the harm caused by the Data Breach or breach; 
promptly notify the Principal in writing of any enforcement of the Contractor's obligations under the Information Privacy Act 2009 (Qld) in connection with the Contract and of any Privacy Complaints in connection with the Contractor's discharge of its obligations under the Contract;
provide all reasonable assistance to the Principal to enable the Principal to comply with its obligations at law in connection with Privacy Complaints, Data Breaches, or applications for access to, or amendment of a document containing an individual's Personal Information; 
[bookmark: _Ref204079129][bookmark: _Ref215840434]otherwise comply with any reasonable requirements of the Principal in relation to privacy and the security of Personal Information; and
ensure that any subcontract with a Subcontractor that will collect, Hold or have access to Personal Information places the same obligations on the Subcontractor as subparagraphs (a) to (f) of this Clause place on the Contractor. 
The Principal collects Personal Information and non-personal information in connection with the Contract so that it can properly administer the Contract and otherwise carry out its functions as a local government authority. 
The Principal is authorised to collect this information under the Local Government Act 2009 (Qld) and the Local Government Regulation 2012 (Qld) and other law. The information will be accessible by employees of the Principal and third-party personnel engaged to assist the Principal in connection with the Contract or otherwise carrying out the functions of the Principal. Information may also be disclosed as otherwise permitted under the Contract or at law, including under the Local Government Regulation 2012 (Qld) and the Right to Information Act 2009 (Qld).
[bookmark: _Ref213660136][bookmark: _Toc232583446]Ethical principles
The Contractor must and must ensure that to the extent relevant to them its Personnel, at all times comply with the ethical principles stated in the Public Sector Ethics Act 1994 (Qld).
[bookmark: _Ref213660155][bookmark: _Toc232583447]Modern Slavery
The Contractor must:
not engage in Modern Slavery and warrants and represents that it has not engaged in any Modern Slavery;
take, and warrants and represents that it has taken, all reasonable steps to identify and eliminate Modern Slavery in the business and operations of its Subcontractors; and
immediately notify the Principal in writing if it becomes aware of any Modern Slavery in the Contractor’s business or operations or the business or operations of its Subcontractors.
[bookmark: _Toc232583448]Quarrying
Application
This Clause applies if, in performing WUC, the Contractor must carry out Operations.
Definitions
For the purposes of this Clause, the following definitions apply:
Acceptable Level, Operations, Operator, Quarry, Safety and Health Management System and Site Senior Executive have the meaning given in the MQSH Act;
MQSH Act means the Mining and Quarrying Safety and Health Act 1999 (Qld);
Quarrying Laws means the MQSH Act and the Mining and Quarrying Safety and Health Regulation 2017 (Qld) (as amended or replaced from time to time) and relevant standards published by Standards Australia (as amended or replaced from time to time).
Contractor’s obligations
In addition to the Contractor’s obligations under Clause 11F, the Contractor must:
carry out Operations at the Quarry in accordance with the Quarrying Laws; 
ensure that its Personnel comply with the Quarrying Laws; 
discharge the duties of an Operator under and in accordance with the Quarrying Laws while Operating the Quarry for the purposes of the Works; 
ensure that any Work at the Quarry is carried out in a safe manner and in strict compliance with all applicable Legislative Requirements, including all relevant Quarrying Laws;
appoint a Site Senior Executive (SSE) for the Quarry in accordance with section 49 of the MQSH Act; 
ensure the SSE carries out the functions of an SSE as set out in sections 36, 36A and 39 of the MQSH Act, including:
developing, implementing, and maintaining a Safety and Health Management System (SHMS) for the Quarry that, as a minimum:
identifies hazards and assesses risks associated with Operations;
ensures risks are controlled to an acceptable level, as defined in the Quarrying Laws;
includes procedures for emergency response, incident reporting, and corrective actions; 
documents the techniques that must be used for investigating incidents; and
contains an emergency response plan; 
regularly monitoring and reviewing the SHMS to ensure its effectiveness in controlling risks relating to Operations at the Quarry; and 
preparing information and reporting to the Principal and the Superintendent in accordance with this Contract;
comply as soon as reasonably possible with any directions on safety issued by any relevant Authority, the Principal or by the Superintendent, arising out of or in connection with the performance of the Operations; 
not do or omit to do anything that might reasonably be expected to put the Principal in breach of the Quarrying Laws;
provide a copy of the current SHMS to the Principal and the Superintendent when the Quarry is first operated and thereafter upon request; and 
[bookmark: _Ref195622415]give the Superintendent, and copied to the Principal, all notices concerning Quarrying Laws in connection with the Works within five Business Days after the dispatch and/or receipt of any such notice or correspondence.
[bookmark: _Ref213663477][bookmark: _Toc232583449]Work Health and Safety
[bookmark: _Ref183685810]Interpretation
In this Clause and at Item 19B:
‘Act’ means the Work Health and Safety Act 2011 (Qld);
‘WHS Authority’ means any government authority having jurisdiction under the WHS Laws;
‘Regulation’ means the Work Health and Safety Regulation 2011 (Qld);
‘Inspector’, ‘Notifiable Incident’, ‘Regulator’ ‘Structure’, and ‘Workplace’ have the same meanings as in the Act;
‘Principal Contractor’ has the same meaning as in the Regulation;
‘Statutory Notice’ means any:
infringement notice, prohibition notice, improvement notice or non-disturbance notice; and
any electrical safety protection notice or unsafe equipment notice,
issued by an Authority pursuant to the WHS Laws;
‘WHS’ means work, health and safety;
‘WHS Laws’ means the Act, the Regulation, Electrical Safety Act 2002 (Qld) and all other applicable work health and safety legislation, regulations, rules, codes of practice published by Work Health and Safety Queensland (as amended or replaced from time to time) and relevant standards published by Standards Australia (as amended or replaced from time to time).
Appointment as Principal Contractor
Where Item 19B states that the Contractor is engaged as Principal Contractor, then from the Date of Acceptance of Tender:
the Principal engages the Contractor to be the Principal Contractor under the Regulation in relation to the WUC and authorises the Contractor to: 
have management and control of the Site and any other Workplace at which WUC is carried out; and
discharge the duties of the Principal Contractor; 
the Contractor accepts the engagement as Principal Contractor from the Principal and agrees to fulfil all requirements and give effect to that engagement prior to commencing any WUC; and
[bookmark: _Ref195636680]the Contractor must comply with and discharge the duties as person conducting a business or undertaking and the additional duties of the Principal Contractor imposed under the Regulation.
If Item 19B states that the Contractor is not engaged as Principal Contractor, the Contractor must comply with all Directions of the Superintendent relating to WHS.
Contractor’s primary obligations
From the Date of Acceptance of Tender, the Contractor must:
comply with and discharge all obligations imposed on the Contractor as a person who conducts a business or undertaking and otherwise, by the WHS Laws;
consult with the Principal and consult with the designers of the whole or any part of a Structure to be constructed under the Contract, about how to ensure that risks to health and safety arising from the design are eliminated during construction of WUC or, if it is not reasonably practicable to eliminate the risks, minimised, so far as is reasonably practicable;
in performing its obligations under the Contract, take into account and take appropriate action having regard to any information given to the Contractor by the Principal or any other person, about hazards and risks at or in the vicinity of the Workplace where WUC is being carried out; 
comply with any direction on WHS issued by a WHS Authority issued in relation to the WUC; 
consult, co-operate and co-ordinate work with the Principal in relation to any health and safety matter arising out of or in connection with WUC, the Contract or duties held by either the Principal or the Contractor under the WHS Laws in connection with the WUC; and
without limiting paragraph 11F.2(c) ensure its officers, workers and agents, Subcontractors and its Subcontractors’ officers, workers and agents, discharge their respective duties under the WHS Laws in connection with WUC.
Contractor’s WHS systems and documentation
The Contractor:
must ensure, and warrants and represents that, it has made its own enquiries in connection with compliance with WHS Laws, including in relation to hazards or risks on the Site, and has not relied on any representations, warranties or information that have been provided by the Principal; 
must ensure, and warrants and represents that it has adequate WHS systems in place having regard to the nature of its obligations under the Contract and any hazards specific to any Workplace at which an obligation under the Contract is to be carried out; 
must inform the Principal of all its WHS policies, procedures or measures implemented for the performance of its obligations under the Contract;
must prepare and adopt a WHS plan and other documentation which:
addresses all the specific WHS hazards and issues relevant to the Contractor’s obligations under the Contract which can be reasonably anticipated or ascertained from time to time during the performance of the Contractor’s obligations under the Contract;
documents the system and control methods to be implemented for the performance of its obligations under the Contract,
and must update such documentation as required from time to time to ensure that it complies with this Subclause at all times during the performance of its obligations under the Contract; 
must:
unless otherwise directed by the Principal, prior to commencing WUC, submit the Contractor’s WHS plan and other documentation (including the documentation required elsewhere under the Contract) to the Principal for review; and 
within the time directed by the Principal, submit to the Principal for review any other WHS documentation that the Principal directs it to prepare,
and if the Principal notifies the Contractor that all or part of the WHS documentation is not suitable, at its cost amend and resubmit the relevant WHS documentation;
must, if the Principal at any time during the performance of the Contractor’s obligations under the Contract requests the Contractor to review any of the WHS documentation, promptly and within the time required by the Principal, review any or all of the WHS documentation in accordance with the Principal’s request and either:
submit revised documentation to the Principal; or
provide written confirmation that the WHS documentation is appropriate to manage the risks associated with the Contractor’s obligations under the Contract.
Notices and reports
The Contractor must: 
if a Notifiable Incident occurs at the Workplace at which WUC is being undertaken:
immediately notify the Regulator and the Superintendent of the Notifiable Incident; and
take all reasonably practicable steps to secure the Site where the Notifiable Incident occurred until an Inspector arrives at the Site or any earlier time that an Inspector directs;
provide a copy of every Statutory Notice received from an Authority in connection with WUC to the Principal and the Superintendent within 1 Business Day after the notice is received;
if any of the Contractor’s Personnel are involved in an accident or other health and safety incident or otherwise suffer an injury in connection with the performance of WUC:
immediately notify the Principal of the accident, incident or injury; and
within 3 Business Days of the accident, incident or injury (or such longer period as the Principal may agree) provide a report giving complete details of the incident, including results of the investigations into the causes, and any recommendations or strategies identified for prevention in the future; and
cooperate and assist (and procure its Personnel to cooperate and assist) the Principal with any investigation by the Principal into any accident, injury or other health and safety incident in connection with the Contract; and
within the time directed by the Superintendent make available to the Superintendent and the Principal all project Site accident data which must include injuries and damage resulting from accidents or any incidents involving harm to a third-party, particularly where legal action may be taken against the Contractor or the Principal. 
Site specific induction
The Contractor must ensure that all Personnel of the Contractor working at the Site receive a site-specific induction and that each person visiting the Contractor or its Personnel at that Site receives a site-specific induction or is accompanied by someone who has received such an induction.
Safety compliance
If during the performance of WUC the Superintendent informs the Contractor that it is of the opinion the Contractor is:
not conducting WUC in compliance with the Act, the Regulation, codes of practice or relevant policies and procedures; or
conducting WUC in such a way as to endanger the health and safety of the Contractor’s Personnel, the Principal’s Personnel or the general public,
the Superintendent may direct the Contractor to promptly remedy the breach or take any other action permitted by the Contract, including suspending the whole or part of WUC pursuant to Clause 33 until such time as the Contractor satisfies the Superintendent that WUC can be resumed in a safe manner.
[bookmark: _Ref213660179][bookmark: _Toc232583450][bookmark: _Ref195622425]Heavy Vehicle National Law
Interpretation
In this Clause:
‘HVNL’ means the Heavy Vehicle National Law (Queensland); and
other terms used in this Clause which are defined in HVNL which are not separately defined in the Contract have the same meaning as is attributed to them in the HVNL.
[bookmark: _Ref213660187]General obligations
The Contractor must ensure, so far as is reasonably practicable, the safety of the Contractor’s transport activities. Without limiting this, the Contractor must, so far as is reasonably practicable:
eliminate public risks and, to the extent it is not reasonably practicable to eliminate public risks, minimise the public risks; and
ensure its’ conduct does not directly or indirectly cause or encourage:
the driver of the heavy vehicle to contravene the HVNL; or
the driver of the heavy vehicle to exceed a speed limit applying to the driver; or
another person, including another party in the chain of responsibility, to contravene the HVNL.
[bookmark: _Ref213660203]Notice
The Contractor must immediately notify the Superintendent if the Contractor considers that anything in this Contract, or any act or omission of the Principal or its respective officers, employees, agents or representatives has or is likely to directly or indirectly cause or encourage the Contractor or any Personnel of the Contractor:
being the driver of a heavy vehicle to contravene the HVNL; or
being the driver of a heavy vehicle to exceed a speed limit applying to the driver; or
being another person, including another party in the chain of responsibility, to contravene the HVNL.
Chain of Responsibility
In addition to its obligations under the chain of responsibility law, the Contractor:
warrants and represents that it complies with its obligations under the chain of responsibility laws and has a policy of training and compliance that is subject to periodic review and assessment;
must require its Subcontractors and agents to comply with chain of responsibility obligations in any supply chain arrangement or any arrangement whatsoever in connection with WUC; and
as a requirement of access to or possession of the Site, must provide copies of any:
chain of responsibility policy;
mass, dimension or load restraint policy;
speed management policy; 
fatigue management policy; and
maintenance management policy;
that is in place in respect of the Contractor’s business.
Contractor’s acknowledgement
Without limiting any other rights of the Principal under the Contract, the Contractor acknowledges that:
the Principal is committed to taking all reasonable steps to ensure that any carriage of goods by road performed as part of WUC is performed safely and in accordance with the HVNL and the chain of responsibility provisions it contains;
the Principal will not comply with any instruction or requirement of the Contractor that might have the effect of contributing to a breach of the HVNL or preventing the Principal from taking all steps that it considers necessary to prevent any breach of the HVNL; and
upon becoming aware of any breach of any mass, dimension, load restraint, fatigue, speed or maintenance requirement, the Principal may report the breach to the relevant Authority and retain records of the breach.
Notice
The Contractor must notify the Principal and the Superintendent in writing immediately in the event that the Contractor or any of the Contractor’s Personnel is issued with any warning, request for information or production of documents, notice or fine in respect of any breach of any chain of responsibility law in respect of WUC. The Contractor undertakes to provide the Principal and the Superintendent with a copy of any such warning, request, notice or fine and any response or submissions made by it in relation to the same.
[bookmark: _Ref230075534][bookmark: _Toc230075958][bookmark: _Toc232583451]Road Transport Contractual Chain Order – Fuel Cost Recovery - 2026
Application
This clause only applies to the extent that the Contractor has obligations under the Fuel RTCCO in connection with this Contract.
Interpretation
In this Clause:
‘Fuel RTCCO’ means the Road Transport Contractual Chain Order – Fuel Cost Recovery – 2026 made pursuant to section 536PD of the Fair Work Act 2009 as amended or replaced from time to time; and
other terms used in this Clause which are defined in Fuel RTCCO which are not separately defined in the Contract have the same meaning as is attributed to them in the Fuel RTCCO.
General obligations
The Contractor must:
comply, and warrants and represents that it has complied, with all obligations (if any) which the Contractor has, from time to time, under the Fuel RTCCO; 
[bookmark: _Ref231104798][bookmark: _Ref231104062]require its Subcontractors to:
comply with all obligations (if any) that the Subcontractor has, from time to time under the Fuel RTCCO in any supply chain arrangement in connection with WUC; and
take reasonable steps to ensure that sub-subcontractors comply; 
unless otherwise directed by the Superintendent, as a requirement of possession of the Site, provide the Superintendent with a written summary of:
the mechanism(s) by which the Contractor will adjust rates for its Subcontractors in accordance with the Fuel RTCCO; 
the steps the Contractor has taken to ensure that all Subcontractors and sub-subcontractors comply with their obligations under the Fuel RTCCO.
promptly provide the Superintendent with all other information reasonably requested by the Superintendent from time to time to evidence the Contractor’s compliance with this Clause 11H. 
[bookmark: _Ref231104776]use its best endeavors to promptly provide the Superintendent with all other information reasonably requested by the Superintendent to evidence the compliance of the Contractor’s Subcontractors and sub-subcontractors with the Fuel RTCCO. 
Notice
The Contractor must notify the Superintendent in writing immediately if:
the Contractor becomes aware that it has breached the Fuel RTCCO; and
the Contractor or any of the Contractor’s Personnel is issued with any warning, request for information or production of documents, application or notice in respect of any breach or alleged breach of the Fuel RTTCO by the Contractor or any of its Personnel, in respect of WUC. 
The Contractor undertakes to provide the Principal and the Superintendent with a copy of any such warning, request, application or notice and any response or submissions made by it in relation to the same.
[bookmark: _Toc232583452]Personal Property Securities
Interpretation
Terms used in this Clause which are defined in the PPS Act which are not separately defined in the Contract have the same meanings as attributed to them in the PPS Act.
[bookmark: _Ref213660231]Disclosure
If this Contract contains a security interest, then each party agrees for the purposes of section 275(6) of the PPS Act that it will not disclose information of the type referred to in section 275(1) of the PPS Act where a request is made under section 275(1) of the PPS Act in relation to this Contract or any part of it, except in circumstances where the party is compelled by law (other than section 275(1) of the PPS Act) to make that disclosure.
Contractor’s obligations
If the Principal determines that any Clause of this Contract, or a transaction contemplated by this Contract or in connection with the performance of WUC constitutes, or is likely to give rise to a security interest in respect of which the Principal is the security holder, then: 
the Contractor must, within the time required by the Principal, provide all assistance and cooperation requested by the Principal that the Principal determines is reasonably required to: 
register and maintain the registration of the Principal’s security interest on the personal property securities register within any applicable time limits relevant to the effectiveness of the security interest;
ensure that the Principal's security interest is enforceable against third parties, perfected or otherwise effective; 
ensure that the security interest has the appropriate priority required by the Principal (including where applicable as a purchase money security interest);
ensure that any security interest granted temporary perfection under the PPS Act is perfected by registration or other appropriate means prior to any applicable expiry of that temporary perfection; and 
enable the Principal to register financing statements or financing change statements under the PPS Act with respect to any such security interest;
the Contractor waives the right to receive notice of a verification statement in relation to the registration of that security interest; 
the Contractor shall not register or permit to be registered any other security interest in respect of the personal property that comprises the collateral in respect of that security interest other than one that has been consented to or granted by the Principal; 
the Contractor shall not cause or allow any of the Contractor's personal property to become an accession to the Principal's personal property or cause or allow the Principal's personal property to become an accession to the Contractor's personal property without the prior consent of the Principal; and 
the Contractor must immediately notify the Principal if any other person claims or attempts to enforce a security interest: 
in the Principal's personal property; or 
in the Contractor's personal property to the extent that that purported enforcement affects or has the potential to affect the Contractor's ability to carry out WUC in accordance with the terms of the Contract.
[bookmark: _Toc232583453]Labour hire
The Contractor must not provide or utilise any labour for any WUC unless the provider of that labour hire is registered under the Labour Hire Licensing Act 2017 (Qld).
[bookmark: _Ref195797948][bookmark: _Ref197952378][bookmark: _Toc232583454]Project Trusts and Retention Trusts
Application
This Clause 11K only applies where the Contractor is, or becomes, required to open a Project Trust Account under the Security of Payment Legislation.
Interpretation
Terms used in this Clause 11K which are not separately defined in the Contract have the same meaning as is attributed to them in Chapter 2 of the Security of Payment Legislation.
Contractor’s obligations
Without limiting the Contractor’s obligations under Chapter 2 of the Security of Payment Legislation, the Contractor must:
where the Contractor is required to do so by the Security of Payment Legislation:
open and maintain a Project Trust Account; and
give to the Superintendent and Principal all notices which the Security of Payment Legislation requires the Contractor to give in connection with the Project Trust;
where the Contractor is required to do so by the Security of Payment Legislation:
open and maintain a Retention Trust Account; and 
give to the Superintendent and Principal all notices which the Security of Payment Legislation requires the Contractor to give in connection with the Retention Trust;
if at the Date of Acceptance of Tender:
the Contractor is not required to open and maintain a Project Trust Account but subsequently becomes required to do so under the Security of Payment Legislation; or
the Contractor is not required to open and maintain a Retention Trust Account but subsequently becomes required to do so under the Security of Payment Legislation,
give the Superintendent and Principal written notice of that changed requirement within 5 Business Days of the date on which the Contractor becomes aware, or ought to have become aware of the changed requirement; and
provide all information and documentation that the Superintendent reasonably directs in connection with the Contractor’s compliance with this Subclause.
[bookmark: _Ref197607705][bookmark: _Toc232583455]Non-Conforming Building Products
Interpretation
In this Clause 11L, the terms ‘Person in the Chain of Responsibility’, ‘Building Product’, ‘Minister’, ‘Non-conforming Building Product’ and ‘Required Information’ each have the respective meanings given to those terms in the QBCC Act.
General
The Contractor:
acknowledges that, to the extent that the Contractor is a Person in the Chain of Responsibility, it has obligations under Part 6AA of the QBCC Act in relation to Non-conforming Building Products;
warrants and represents that no Building Products incorporated into The Works are Non-conforming Building Products or the subject of a warning statement issued by the Minister;
must ensure that it, and its Subcontractors provide all Required Information for a Building Product incorporated into The Works to the Principal upon installation of the Building Product into The Works; and
must provide all Required Information and any other information relevant to a Building Product to the Principal within the timeframes requested by the Principal.
Failure to comply
If the Contractor installs or incorporates into The Works a Building Product without the Required Information, the Principal will be entitled to do either of the following in its sole and absolute discretion:
request the Required Information from the Contractor, in which case the Contractor will provide the Required Information as soon as reasonably practicable, or
direct the Contractor to remove the Building Product from The Works and replace it with a Building Product that is not non-conforming pursuant to Subclause 29.3 or Clause 35.
Requirement of Practical Completion
The Contractor must, as a requirement of Practical Completion, provide to the Principal a signed statutory declaration confirming that all Required Information has been obtained and provided to the Principal and that no Non-conforming Building Products have been installed or incorporated into The Works.
Indemnity
Without limiting Clause 11Q, the Contractor shall indemnify and keep indemnified the Principal against any Claim which may be brought against the Principal and any cost, expense, fine, penalty, damages or loss which may be imposed upon, suffered or incurred by the Principal to the extent caused or contributed to by any breach of the Contractor’s obligations under this Clause 11L, or by any failure of the Contractor to comply with its obligations under the QBCC Act in relation to Building Products.
[bookmark: _Ref197613137][bookmark: _Ref197952564][bookmark: _Toc232583456][bookmark: _Ref195633610]Queensland Code of Practice for the Building and Construction Industry
Queensland Code
This Clause 11M only applies if Item 19C states that the Queensland Code applies. 
Terms used in this Clause 11M which are not separately defined in this Contract have the same meaning as is attributed to them in the Queensland Code.
Primary obligation
The Contractor must comply with, and meet any obligations imposed by, the Queensland Code.
The Contractor must notify the Building Construction Compliance Branch (or nominee) and the Principal of any alleged breaches of the Queensland Code and of voluntary remedial action taken, within 24 hours of becoming aware of the alleged breach.
Where the Contractor is authorised to engage a Subcontractor, and it does so, the Contractor must ensure that any secondary contract imposes on the Subcontractor equivalent obligations to those in this Clause 11M, including that the Subcontractor must comply with, and meet any obligations imposed by, the Queensland Code. 
The Contractor must not appoint or engage another party in relation to the project where that appointment or engagement would breach a sanction imposed on the other party in relation to the Queensland Code.
Access and information
The Contractor must maintain adequate records of compliance with the Queensland Code by it, its Subcontractors and related entities.
The Contractor must allow, and take reasonable steps to facilitate, Queensland Government authorised Personnel (including Personnel of the Building Construction Compliance Branch) to:
enter and have access to sites and premises controlled by the Contractor, including the Site;
inspect any Work, machinery, appliance, article or facility;
access information and documents;
inspect and copy any record relevant to the project;
have access to Personnel; and
interview any person; 
as is necessary for the authorised Personnel to monitor and investigate compliance with the Queensland Code by the Contractor, its Subcontractors and related entities.
The Contractor, and its related entities, must agree to, and comply with, a request from Queensland Government authorised Personnel (including Personnel of the Building Construction Compliance Branch) for the production of specified documents by a certain date, whether in person, by post or electronic means.
Sanctions
The Contractor warrants and represents that at the time of entering into this Contract, neither it, nor any of its related entities, are subject to a sanction in connection with the Queensland Code that would have precluded it from tendering for work to which the Queensland Code applies.
If the Contractor does not comply with, or fails to meet any obligation imposed by, the Queensland Code, a sanction may be imposed against it in connection with the Queensland Code.
Where a sanction is imposed:
it is without prejudice to any rights that would otherwise accrue to the parties; and
the State of Queensland (through its agencies, Ministers and the Building Construction Compliance Branch) is entitled to:
record and disclose details of non-compliance with the Queensland Code and the sanction; and
take them into account in the evaluation of future expressions of interest or tender responses that may be lodged by the Contractor, or its related entities, in respect of work to which the Queensland Code applies.
[bookmark: _Ref213660257]Compliance
The Contractor bears the cost of ensuring its compliance with the Queensland Code. The Contractor is not entitled to make a claim for reimbursement or an EOT from the Principal or the State of Queensland for such costs.
Compliance with the Queensland Code does not relieve the Contractor from responsibility to perform The Works or any other obligation under the Contract, or from liability for any Defect in  The Works or from any other legal liability, whether or not arising from its compliance with the Queensland Code.
Where a change in the Contract or The Works is proposed, and that change would, or would be likely to, affect compliance with the Queensland Code, the Contractor must immediately notify the Principal (or nominee) of the change, or likely change and specify:
the circumstances of the proposed change;
the extent to which compliance with the Queensland Code will, or is likely to be, affected by the change; and
what steps the Contractor proposes to take to mitigate any adverse impact of the change (including any amendments it proposes to a workplace relations management plan),
and the Principal will direct the Contractor as to the course it must adopt within 5 Business Days of receiving notice.
[bookmark: _Ref197613618][bookmark: _Toc232583457]Queensland Charter for Local Content
Application
This Clause 11N only applies if Item 19D states that the Charter for Local Content applies.
Definitions 
Terms used in this Clause 11N which are not separately defined in this Contract have the same meaning as in the Charter for Local Content.
[bookmark: _Ref213660274]Contractor’s obligations
The Contractor must, and must ensure its Subcontractors, in carrying out WUC:
comply with the principles of the Charter for Local Content and any related requirements under the Contract; 
comply with any statement of intent or equivalent local content statement under the Contract; and
complete and submit a Charter for Local Content – Project Outcome Report (available from https://www.statedevelopment.qld.gov.au/industry/industry-support/qld-charter-for-local-content to the Principal at Practical Completion and at such other times as reasonably requested by the Principal, with a copy to qclc@qld.gov.au.
[bookmark: _Ref197614617][bookmark: _Toc232583458]Training Policy
[bookmark: _Ref213796525]Application
This Clause 11O applies if Item 19E(a) states that the Training Policy applies to the Contract.
Definitions
In this Clause and in Item 19E:
Training Policy means the Queensland Government policy titled “Queensland Government Building and Construction Training Policy” as amended or replaced from time to time;
Apprentice, Indigenous Economic Opportunities Plan, Compliance Plan, Deemed Hours, DTET, Eligible Project, Indigenous Project, Major Building Project, New Entrant, Other Workforce Training, Practical Completion Report, TPAS and Trainee have the same meaning as in the Training Policy.
[bookmark: _Ref197615077]General
The Contractor must comply with the Training Policy and must:
within 10 Working Days of the Date of Acceptance of Tender submit the Compliance Plan electronically in TPAS, and as soon as possible afterwards provide a copy of the TPAS email notification for the submitted Compliance Plan to the Superintendent;
[bookmark: _Ref197614998]allocate a minimum of 60% of the Deemed Hours towards the employment of Trainees or Apprentices (in each case, New Entrants only), as required by the Training Policy;
for the remaining Deemed Hours not allocated under Subclause 11O.3(b), undertake Other Workforce Training, as required by the Training Policy;
provide the privacy statement contained in Annexure Part H to each participant regarding the collection and use of Personal Information; and
within 15 Working Days of the Date of Practical Completion, or, if there is more than one, the last occurring Date of Practical Completion, submit the Practical Completion Report electronically in TPAS, and as soon as possible afterwards provide a copy of the TPAS email notification for the submitted Practical Completion Report to the Superintendent.
Nothing in this Clause 11O limits or alters the Contractor's obligation to comply with the Training Policy.
[bookmark: _Ref197615087]Indigenous Projects
If Item 19E(b) states that the Contract includes Work which forms part of an Indigenous Project, the Contractor must also:
within 10 Working Days of the Date of Acceptance of Tender submit the Indigenous Economic Opportunities Plan as part of the Compliance Plan electronically in TPAS, and as soon as possible afterwards provide a copy to the Superintendent;
prioritise the employment of Aboriginal or Torres Strait Islander Apprentices and Trainees, and local Aboriginal or Torres Strait Islander workers to meet the Deemed Hours requirement under Subclause 11O.3(b);
allocate an additional amount of labour hours towards the Indigenous Economic Opportunities Plan, equivalent to a further 10% of the total labour hours; and
within 15 Working Days of the Date of Practical Completion, or if there is more than one the last occurring Date of Practical Completion, submit the achievement of outcomes against the Indigenous Economic Opportunities Plan as part of the Practical Completion Report electronically in TPAS, and as soon as possible afterwards, provide a copy of the submitted achievement of outcomes against the Indigenous Economic Opportunities Plan to the Superintendent.
[bookmark: _Ref197615095]Major Building Projects
If Item 19E(c) states that the Contract includes Work which forms part of a Major Building Project, the Contractor must also:
develop and implement a skills development plan;
deliver training linked to occupational outcomes in applicable national accredited training packages; and
employ a training coordinator to ensure the implementation of the skills development plan.
Failure to comply
The Contractor acknowledges that failure to comply in part or in whole with the requirements of Subclause 11O and non-compliance with the Training Policy will be considered in any review of a contractor’s eligibility to tender for future Queensland Government contracts in addition to any other sanctions that may apply.
[bookmark: _Ref197943292][bookmark: _Toc232583459]Work Health and Safety Accreditation Scheme
Application
This Clause 11P only applies if Item 19F states that the WHS Accreditation Scheme applies.
Interpretation 
In this Clause and in Item 19F:
'FSC Act' means the Federal Safety Commissioner Act 2022 (Cth);
'Building Work' has the same meaning as given to that term in section 6 of the FSC Act.
'WHS Accreditation Scheme' means the Australian Government Work Health and Safety Accreditation Scheme established by the FSC Act, as amended or replaced from time to time.
Accreditation and compliance
The Contractor must:
maintain accreditation under the WHS Accreditation Scheme while Building Work is carried out and for the duration of the Contract; and
comply with all conditions of such accreditation.
[bookmark: _Ref205982491][bookmark: _Ref206077733][bookmark: _Toc232583460]Indemnity
The Contractor shall indemnify and keep indemnified the Principal against any Claim which may be brought against the Principal and any cost, expense, fine, penalty, damages or loss which may be imposed upon, suffered or incurred by the Principal in connection with:
the Contractor’s failure to satisfy a Legislative Requirement;
any breach by the Contractor of its obligations under Clause 11 and 11A to 11P;
a Data Breach;
any breach by the Contractor of its obligations under any Legislative Requirement; and/or
any enforcement of obligations imposed on the Contractor under any Legislative Requirement,
but the indemnity shall be reduced to the extent that the act or omission of the Principal or the Superintendent caused or contributed to the Claim, cost, expense, fine, penalty, damages or loss.
[bookmark: _Toc232583461]No fetter
Nothing in the Contract shall be taken to fetter the power, rights or authority of the Principal as a as a sublessor under the Land Act 1994 (Qld) or as an Authority under the Local Government Act 2009 (Qld), the Local Government Regulation 2012 (Qld) or any other Legislative Requirement.
[bookmark: _Toc195634434][bookmark: _Toc195634736][bookmark: _Toc195635044][bookmark: _Toc195635349][bookmark: _Toc195634435][bookmark: _Toc195634737][bookmark: _Toc195635045][bookmark: _Toc195635350][bookmark: _Toc195634436][bookmark: _Toc195634738][bookmark: _Toc195635046][bookmark: _Toc195635351][bookmark: _Toc195634437][bookmark: _Toc195634739][bookmark: _Toc195635047][bookmark: _Toc195635352][bookmark: _Toc195634438][bookmark: _Toc195634740][bookmark: _Toc195635048][bookmark: _Toc195635353][bookmark: _Toc195634439][bookmark: _Toc195634741][bookmark: _Toc195635049][bookmark: _Toc195635354][bookmark: _Toc195634440][bookmark: _Toc195634742][bookmark: _Toc195635050][bookmark: _Toc195635355][bookmark: _Toc195634441][bookmark: _Toc195634743][bookmark: _Toc195635051][bookmark: _Toc195635356][bookmark: _Toc195634442][bookmark: _Toc195634744][bookmark: _Toc195635052][bookmark: _Toc195635357][bookmark: _Toc195634443][bookmark: _Toc195634745][bookmark: _Toc195635053][bookmark: _Toc195635358][bookmark: _Toc195634444][bookmark: _Toc195634746][bookmark: _Toc195635054][bookmark: _Toc195635359][bookmark: _Toc195634445][bookmark: _Toc195634747][bookmark: _Toc195635055][bookmark: _Toc195635360][bookmark: _Toc195634446][bookmark: _Toc195634748][bookmark: _Toc195635056][bookmark: _Toc195635361][bookmark: _Toc195634447][bookmark: _Toc195634749][bookmark: _Toc195635057][bookmark: _Toc195635362][bookmark: _Toc195634448][bookmark: _Toc195634750][bookmark: _Toc195635058][bookmark: _Toc195635363][bookmark: _Toc195634449][bookmark: _Toc195634751][bookmark: _Toc195635059][bookmark: _Toc195635364][bookmark: _Toc195634450][bookmark: _Toc195634752][bookmark: _Toc195635060][bookmark: _Toc195635365][bookmark: _Toc195634451][bookmark: _Toc195634753][bookmark: _Toc195635061][bookmark: _Toc195635366][bookmark: _Toc195634452][bookmark: _Toc195634754][bookmark: _Toc195635062][bookmark: _Toc195635367][bookmark: _Toc195634453][bookmark: _Toc195634755][bookmark: _Toc195635063][bookmark: _Toc195635368][bookmark: _Toc195634454][bookmark: _Toc195634756][bookmark: _Toc195635064][bookmark: _Toc195635369][bookmark: _Toc195634455][bookmark: _Toc195634757][bookmark: _Toc195635065][bookmark: _Toc195635370][bookmark: _Toc195634456][bookmark: _Toc195634758][bookmark: _Toc195635066][bookmark: _Toc195635371][bookmark: _Toc195634457][bookmark: _Toc195634759][bookmark: _Toc195635067][bookmark: _Toc195635372][bookmark: _Toc65779867][bookmark: _Toc110961591][bookmark: _Toc232583462]Protection of people, property and the Environment
Insofar as compliance with the Contract permits, the Contractor shall and shall ensure that its relevant Personnel:
take measures necessary to protect people and property;
avoid unnecessary interference with the passage of people and vehicles;
prevent nuisance and unreasonable noise and disturbance;
perform the Contractor's obligations under the Contract in accordance with:
best practice environmental management (as that term is defined in Section 21 of the EP Act;
the requirements of all other Legislative Requirements relating to the protection of the Environment; and
the Principal's Policies and procedures relating to the protection of the Environment.
If the Contractor damages property or the Environment, the Contractor shall promptly rectify the damage and pay any compensation which the law requires the Contractor to pay.
If the Contractor fails to comply with an obligation under this Clause, the Principal, after the Superintendent has given reasonable written notice to the Contractor and in addition to the Principal’s other rights and remedies, may have the obligation performed by others. The cost thereby incurred shall be certified by the Superintendent as moneys due from the Contractor to the Principal.
[bookmark: _Toc195634459][bookmark: _Toc195634761][bookmark: _Toc195635069][bookmark: _Toc195635374][bookmark: _Toc195634460][bookmark: _Toc195634762][bookmark: _Toc195635070][bookmark: _Toc195635375][bookmark: _Toc195634461][bookmark: _Toc195634763][bookmark: _Toc195635071][bookmark: _Toc195635376][bookmark: _Toc195634462][bookmark: _Toc195634764][bookmark: _Toc195635072][bookmark: _Toc195635377][bookmark: _Toc195634463][bookmark: _Toc195634765][bookmark: _Toc195635073][bookmark: _Toc195635378][bookmark: _Toc195634464][bookmark: _Toc195634766][bookmark: _Toc195635074][bookmark: _Toc195635379][bookmark: _Toc195634465][bookmark: _Toc195634767][bookmark: _Toc195635075][bookmark: _Toc195635380][bookmark: _Toc195634466][bookmark: _Toc195634768][bookmark: _Toc195635076][bookmark: _Toc195635381][bookmark: _Toc195634467][bookmark: _Toc195634769][bookmark: _Toc195635077][bookmark: _Toc195635382][bookmark: _Toc195634468][bookmark: _Toc195634770][bookmark: _Toc195635078][bookmark: _Toc195635383][bookmark: _Toc195634469][bookmark: _Toc195634771][bookmark: _Toc195635079][bookmark: _Toc195635384][bookmark: _Toc195634470][bookmark: _Toc195634772][bookmark: _Toc195635080][bookmark: _Toc195635385][bookmark: _Toc195634471][bookmark: _Toc195634773][bookmark: _Toc195635081][bookmark: _Toc195635386][bookmark: _Toc195634472][bookmark: _Toc195634774][bookmark: _Toc195635082][bookmark: _Toc195635387][bookmark: _Toc195634473][bookmark: _Toc195634775][bookmark: _Toc195635083][bookmark: _Toc195635388][bookmark: _Toc195634474][bookmark: _Toc195634776][bookmark: _Toc195635084][bookmark: _Toc195635389][bookmark: _Toc195634475][bookmark: _Toc195634777][bookmark: _Toc195635085][bookmark: _Toc195635390][bookmark: _Toc195634476][bookmark: _Toc195634778][bookmark: _Toc195635086][bookmark: _Toc195635391][bookmark: _Toc195634477][bookmark: _Toc195634779][bookmark: _Toc195635087][bookmark: _Toc195635392][bookmark: _Toc195634478][bookmark: _Toc195634780][bookmark: _Toc195635088][bookmark: _Toc195635393][bookmark: _Toc195634479][bookmark: _Toc195634781][bookmark: _Toc195635089][bookmark: _Toc195635394][bookmark: _Toc195634480][bookmark: _Toc195634782][bookmark: _Toc195635090][bookmark: _Toc195635395][bookmark: _Toc195634481][bookmark: _Toc195634783][bookmark: _Toc195635091][bookmark: _Toc195635396][bookmark: _Toc195634482][bookmark: _Toc195634784][bookmark: _Toc195635092][bookmark: _Toc195635397][bookmark: _Toc195634483][bookmark: _Toc195634785][bookmark: _Toc195635093][bookmark: _Toc195635398][bookmark: _Toc195634484][bookmark: _Toc195634786][bookmark: _Toc195635094][bookmark: _Toc195635399][bookmark: _Toc195634485][bookmark: _Toc195634787][bookmark: _Toc195635095][bookmark: _Toc195635400][bookmark: _Toc195634486][bookmark: _Toc195634788][bookmark: _Toc195635096][bookmark: _Toc195635401][bookmark: _Toc195634487][bookmark: _Toc195634789][bookmark: _Toc195635097][bookmark: _Toc195635402][bookmark: _Toc195634488][bookmark: _Toc195634790][bookmark: _Toc195635098][bookmark: _Toc195635403][bookmark: _Toc195634489][bookmark: _Toc195634791][bookmark: _Toc195635099][bookmark: _Toc195635404][bookmark: _Toc195634490][bookmark: _Toc195634792][bookmark: _Toc195635100][bookmark: _Toc195635405][bookmark: _Toc195634491][bookmark: _Toc195634793][bookmark: _Toc195635101][bookmark: _Toc195635406][bookmark: _Toc195634492][bookmark: _Toc195634794][bookmark: _Toc195635102][bookmark: _Toc195635407][bookmark: _Toc195634493][bookmark: _Toc195634795][bookmark: _Toc195635103][bookmark: _Toc195635408][bookmark: _Toc195634494][bookmark: _Toc195634796][bookmark: _Toc195635104][bookmark: _Toc195635409][bookmark: _Toc195634495][bookmark: _Toc195634797][bookmark: _Toc195635105][bookmark: _Toc195635410][bookmark: _Toc195634496][bookmark: _Toc195634798][bookmark: _Toc195635106][bookmark: _Toc195635411][bookmark: _Toc195634497][bookmark: _Toc195634799][bookmark: _Toc195635107][bookmark: _Toc195635412][bookmark: _Toc195634498][bookmark: _Toc195634800][bookmark: _Toc195635108][bookmark: _Toc195635413][bookmark: _Toc195634499][bookmark: _Toc195634801][bookmark: _Toc195635109][bookmark: _Toc195635414][bookmark: _Toc195634500][bookmark: _Toc195634802][bookmark: _Toc195635110][bookmark: _Toc195635415][bookmark: _Toc195634501][bookmark: _Toc195634803][bookmark: _Toc195635111][bookmark: _Toc195635416][bookmark: _Toc195634502][bookmark: _Toc195634804][bookmark: _Toc195635112][bookmark: _Toc195635417][bookmark: _Toc195634503][bookmark: _Toc195634805][bookmark: _Toc195635113][bookmark: _Toc195635418][bookmark: _Toc195634504][bookmark: _Toc195634806][bookmark: _Toc195635114][bookmark: _Toc195635419][bookmark: _Toc195634505][bookmark: _Toc195634807][bookmark: _Toc195635115][bookmark: _Toc195635420][bookmark: _Toc195634506][bookmark: _Toc195634808][bookmark: _Toc195635116][bookmark: _Toc195635421][bookmark: _Toc195634507][bookmark: _Toc195634809][bookmark: _Toc195635117][bookmark: _Toc195635422][bookmark: _Toc195634508][bookmark: _Toc195634810][bookmark: _Toc195635118][bookmark: _Toc195635423][bookmark: _Toc195634509][bookmark: _Toc195634811][bookmark: _Toc195635119][bookmark: _Toc195635424][bookmark: _Toc195634510][bookmark: _Toc195634812][bookmark: _Toc195635120][bookmark: _Toc195635425][bookmark: _Toc195634511][bookmark: _Toc195634813][bookmark: _Toc195635121][bookmark: _Toc195635426][bookmark: _Toc195634512][bookmark: _Toc195634814][bookmark: _Toc195635122][bookmark: _Toc195635427][bookmark: _Toc195634513][bookmark: _Toc195634815][bookmark: _Toc195635123][bookmark: _Toc195635428][bookmark: _Toc195634514][bookmark: _Toc195634816][bookmark: _Toc195635124][bookmark: _Toc195635429][bookmark: _Toc195634515][bookmark: _Toc195634817][bookmark: _Toc195635125][bookmark: _Toc195635430][bookmark: _Toc195634516][bookmark: _Toc195634818][bookmark: _Toc195635126][bookmark: _Toc195635431][bookmark: _Toc195634517][bookmark: _Toc195634819][bookmark: _Toc195635127][bookmark: _Toc195635432][bookmark: _Toc195634518][bookmark: _Toc195634820][bookmark: _Toc195635128][bookmark: _Toc195635433][bookmark: _Toc195634519][bookmark: _Toc195634821][bookmark: _Toc195635129][bookmark: _Toc195635434][bookmark: _Toc195634520][bookmark: _Toc195634822][bookmark: _Toc195635130][bookmark: _Toc195635435][bookmark: _Toc195634521][bookmark: _Toc195634823][bookmark: _Toc195635131][bookmark: _Toc195635436][bookmark: _Toc195634522][bookmark: _Toc195634824][bookmark: _Toc195635132][bookmark: _Toc195635437][bookmark: _Toc195634523][bookmark: _Toc195634825][bookmark: _Toc195635133][bookmark: _Toc195635438][bookmark: _Toc195634524][bookmark: _Toc195634826][bookmark: _Toc195635134][bookmark: _Toc195635439][bookmark: _Toc65779868][bookmark: _Toc110961592][bookmark: _Toc232583463]Urgent protection
If urgent action is necessary to protect WUC, other property or people and the Contractor fails to take the action, in addition to any other remedies of the Principal, the Superintendent may take the necessary action. If the action was action which the Contractor should have taken at the Contractor’s cost, the Superintendent shall certify the cost incurred as moneys due and payable from the Contractor to the Principal.
If time permits, the Superintendent shall give the Contractor prior written notice of the intention to take action pursuant to this Clause.
[bookmark: _Toc65779869][bookmark: _Toc110961593][bookmark: _Ref216186608][bookmark: _Toc232583464]Care of the Work and reinstatement of damage
[bookmark: _Ref52297575]Care of WUC
Except as provided in Subclause 14.3, the Contractor shall be responsible for care of:
the whole of WUC from and including the date of commencement of WUC to 4:00 pm on the Date of Practical Completion, at which time responsibility for the care of The Works (except to the extent provided in paragraph (b)) shall pass to the Principal; and
outstanding Work and items to be removed from the Site by the Contractor after 4:00 pm on the Date of Practical Completion until completion of outstanding Work or compliance with Clauses 29, 30 and 35.
Without limiting the generality of paragraph (a), the Contractor shall be responsible for the care of unfixed items accounted for in a Progress Certificate and the care and preservation of things entrusted to the Contractor by the Principal or brought onto the Site by Subcontractors for carrying out WUC.
[bookmark: _Ref52297626]Reinstatement
If loss or damage, other than that caused by an Excepted Risk, occurs to WUC during the period of the Contractor’s care, the Contractor shall, at its cost, rectify such loss or damage.
In the event of loss or damage being caused by any of the Excepted Risks (whether or not in combination with other risks), the Contractor shall to the extent directed by the Superintendent, rectify the loss or damage and such rectification shall be a deemed Variation. If loss or damage is caused by a combination of Excepted Risks and other risks, the Superintendent in pricing the Variation shall assess the proportional responsibility of the parties.
[bookmark: _Ref52297000]Excepted Risks
The Excepted Risks causing loss or damage, for which the Principal is liable, are:
any negligent act or omission of the Superintendent, the Principal or its consultants, agents, employees or other contractors (not being employed by the Contractor);
[bookmark: _Ref52297640]any risk specifically excepted elsewhere in the Contract;
[bookmark: _Ref52297648]war, invasion, acts of foreign enemies, hostilities (whether war be declared or not), civil war, rebellion, revolution, insurrection or military or usurped power, martial law or confiscation by order of any government or public authority;
ionising radiations or contamination by radioactivity from any nuclear fuel or from any nuclear waste from the combustion of nuclear fuel not caused by the Contractor or its Subcontractors or either’s employees or agents;
use or occupation of any part of WUC by the Principal or its consultants, agents or other contractors (not being employed by the Contractor) in breach of this Contract; and
defects in the design of WUC, other than design provided by the Contractor.
[bookmark: _Toc65779870][bookmark: _Ref110424865][bookmark: _Toc110961594][bookmark: _Ref195633619][bookmark: _Toc232583465]Damage to persons and property other than WUC
[bookmark: _Ref52297587]Indemnity by Contractor
Insofar as this Subclause applies to property, it applies to property other than WUC.
The Contractor shall indemnify the Principal against:
loss of or damage to the Principal’s property; and
Claims in respect of personal injury, disease or illness (including mental illness) or death or loss of, or damage to, any other property or the Environment,
arising out of or as a consequence of the carrying out of WUC, but the indemnity shall be reduced proportionally to the extent that the act or omission of the Superintendent, the Principal or its consultants, agents or other contractors (not being employed by the Contractor) may have contributed to the injury, death, loss or damage.
This Subclause shall not apply to:
the extent that the Contractor’s liability is limited by another provision of the Contract;
exclude any other right of the Principal to be indemnified by the Contractor; and
[bookmark: _Ref183005499]things for the care of which the Contractor is responsible under Subclause 14.1.
[bookmark: _Toc195634528][bookmark: _Toc195634830][bookmark: _Toc195635138][bookmark: _Toc195635443][bookmark: _Toc195634529][bookmark: _Toc195634831][bookmark: _Toc195635139][bookmark: _Toc195635444][bookmark: _Toc195634530][bookmark: _Toc195634832][bookmark: _Toc195635140][bookmark: _Toc195635445][bookmark: _Ref183691437][bookmark: _Toc232583466]Liability
[bookmark: _Ref183687669]Limit and exclusion of liability
Subject to Subclause 15A.2, to the extent permitted by law:
the total aggregate liability of each party to the other in connection with the Contract (including in respect of any Claims) shall not exceed that party’s Liability Limit; and 
neither party shall be liable to the other upon any Claim for any Specified Loss in connection with the Contract unless and then only to the extent that the Contract expressly provides for that liability. 
[bookmark: _Ref183687657]Application of Clauses
Subclause 15A.1 does not apply to:
[bookmark: _Ref183687709]liability of the Principal to pay the Contract Sum as adjusted pursuant to the Contract;
[bookmark: _Ref183687715]liability of the Contractor to pay liquidated damages pursuant to Subclause 34.7;
[bookmark: _Ref183687721]liability of either party in connection with personal injury, disease or illness (including mental illness) or death or damage to property or the Environment;
[bookmark: _Ref183687729]liability of a party arising as a result of:
a breach of any Legislative Requirement;
an infringement of confidentiality or Intellectual Property Rights;
Wilful Misconduct; or 
fraud or other criminal conduct,
by that party or any of that party’s Personnel;
[bookmark: _Hlk210995568][bookmark: _Ref206160892]liability of a party arising out of that party’s deliberate breach or abandonment of the Contract;
[bookmark: _Ref212112202]liability which the Contractor has (or would have had, where Subclause 15A.2(g)(ii) applies) to pay the amount of any policy excess or deductible, under any insurance policy required to be effected and maintained by the Contractor under the Contract;
[bookmark: _Ref210995543]liability of the Contractor which the Contractor:
[bookmark: _Ref195633984]recovers, or is entitled to recover, under any insurance policy required to be effected under the Contract; or
[bookmark: _Ref195633991]would have been entitled to recover under any insurance policy required to be effected under the Contract but for any act or omission of the Contractor, including:
the Contractor failing to effect and maintain insurance as required by the Contract;
the Contractor failing to comply with the requirements of any policy of insurance required by the Contract to be effected and maintained, and
the Contractor electing not to, or failing to, make or pursue a claim under any policy of insurance required by the Contract to be effected and maintained,
and amounts referred to in paragraphs (a), (b), (c), (d), (e), (f) and (g) shall not be included in calculating whether the Liability Limit of a party has been reached.
When determining the insurance proceeds that the Contractor is entitled to recover or would have been entitled to recover for the purposes of Subclauses 15A.2(g)(i) and 15A.2(g)(ii), Subclause 15A.1 shall not be taken into account.
[bookmark: _Ref52297695][bookmark: _Ref52297713][bookmark: _Ref52297752][bookmark: _Ref52299051][bookmark: _Toc65779871][bookmark: _Toc110961595][bookmark: _Toc232583467]Insurance of The Works
The Alternative in Item 20(a) applies.
Alternative 1: Contractor to insure
Before commencing WUC, the Contractor shall insure all the things referred to in Subclause 14.1 against loss or damage resulting from any cause until the Contractor ceases to be responsible for their care.
Without limiting the generality of the obligation to insure, such insurance shall cover the Contractor’s liability under Subclause 14.2 and things in storage off Site and in transit to the Site but may exclude:
the cost of making good fair wear and tear or gradual deterioration, but shall not exclude the loss or damage resulting therefrom;
the cost of making good faulty design, workmanship and materials, but shall not exclude the loss or damage resulting therefrom;
consequential loss of any kind, but shall not exclude loss of or damage to The Works;
damages for delay in completing or for the failure to complete The Works;
loss or damage resulting from ionising radiations or contamination by radioactivity from any nuclear fuel or from any nuclear waste from the combustion of nuclear fuel resulting from any cause;
loss or damage resulting from the Excepted Risks referred to in paragraphs 14.3(b) and 14.3(c).
The insurance cover shall be for an amount per occurrence of not less than the aggregate of the following, and for an unlimited number of occurrences:
[bookmark: _Ref217384194]Contract Sum;
provision in Item 20(b) to provide for costs of demolition and removal of debris;
provision in Item 20(c) for Consultants’ fees;
value in Item 20(d) of any materials or things to be supplied by the Principal for the purposes of WUC; and
[bookmark: _Ref217384195]additional amount or percentage in Item 20(e) of the total of the items referred to in sub paragraphs (g) to (k) of this Clause 16.
Insurance shall be in the name of the Contractor and shall note the Principal as an interested party (ensuring the Principal is a third-party beneficiary to the policy), shall cover the parties and Subcontractors whenever engaged in WUC for their respective rights, interests and liabilities and, except where the Contract otherwise provides, shall be with an insurer and in terms both approved in writing by the Principal (which approvals shall not be unreasonably withheld).
The insurance shall be maintained until the Contractor ceases to be responsible under Subclause 14.1 for the care of anything.
Alternative 2: Principal to insure
Before the Date of Acceptance of Tender, the Principal shall insure WUC in the terms of the policy included in the tender documents and nominating or stating the insurer. The Principal shall maintain such insurance while ever the Contractor has an interest in WUC.
Alternative 3: Neither party to insure
Neither party is required to effect the insurance contemplated by this Clause 16. 
[bookmark: _Ref52297190][bookmark: _Ref52297723][bookmark: _Ref52297742][bookmark: _Ref52299087][bookmark: _Toc65779872][bookmark: _Toc110961596][bookmark: _Toc232583468]Public liability insurance
The Alternative in Item 21(a) applies.
Alternative 1: Contractor to insure
Before commencing WUC, the Contractor shall effect and maintain for the duration of the Contract, a Public Liability Policy.
The policy shall:
be in the name of the Contractor with the Principal noted as an interested party (ensuring that the Principal is a third-party beneficiary to the policy);
cover the:
respective rights and interests; and
liabilities to third parties, 
of the parties, the Superintendent and Subcontractors from time to time, whenever engaged in WUC;
cover the parties’ respective liability to each other for loss or damage to property (other than property required to be insured by Clause 16) and the death of or injury to any person (other than liability which the law requires to be covered under a workers compensation insurance policy);
be endorsed to cover the use of any Construction Plant not covered under a comprehensive or third-party motor vehicle insurance policy;
provide insurance cover for an amount in respect of any one occurrence of not less than the sum in Item 21(b) and for an unlimited number of occurrences; and
be with an insurer and otherwise in terms both approved in writing by the Principal (which approvals shall not be unreasonably withheld).
Alternative 2: Principal to insure
Before the Date of Acceptance of Tender, the Principal shall effect in relation to WUC, a Public Liability Policy in the terms of the policy included in the tender documents and nominating or stating the insurer. The Principal shall maintain such insurance while ever the Contractor has an interest in WUC.
[bookmark: _Ref213921168][bookmark: _Toc232583469]Product liability insurance
Before commencing WUC, the Contractor shall effect and maintain a Product Liability Policy.
The Product Liability Policy shall be maintained until the Final Certificate is issued and, thereafter for the period as stated in Item 21A(b).
The policy shall:
be in the name of the Contractor with the Principal noted as an interested party (ensuring that the Principal is a third-party beneficiary to the policy);
cover the:
respective rights and interests; and
liabilities to third parties,
of the parties, the Superintendent and Subcontractors;
cover the parties’ respective liability to each other for loss or damage to property (other than property required to be insured by Clause 16) and the death of or injury to any person (other than liability which the law requires to be covered under a workers compensation insurance policy);
provide insurance with levels of cover not less than stated in Item 21A(a); and 
be with an insurer and otherwise in terms both approved in writing by the Principal (which approvals shall not be unreasonably withheld).
[bookmark: _Ref52297730][bookmark: _Toc65779873][bookmark: _Toc110961597][bookmark: _Toc232583470]Insurance of employees
Before commencing WUC, the Contractor shall insure against statutory and common law liability for death of or injury to persons employed by the Contractor. The insurance cover shall be maintained until completion of all WUC.
Where permitted by law, the insurance policy or policies shall be extended to provide indemnity for the Principal’s statutory liability to the Contractor’s employees.
The Contractor shall ensure that all Subcontractors have similarly insured their employees.
[bookmark: _Ref216006524][bookmark: _Toc232583471][bookmark: _Ref206160846][bookmark: _Ref209095245]Insurance for Construction Plant and motor vehicles
[bookmark: _Ref195623647]Insurance for Construction Plant 
Before commencing WUC, the Contractor shall effect and maintain for the duration of the Contract, a policy of insurance for all Construction Plant used in the performance of WUC.
Each such policy shall:
provide insurance cover for the full market replacement or reinstatement value of the Construction Plant the subject of the policy; and
be with an insurer and otherwise in terms both approved in writing by the Principal (which approvals shall not be unreasonably withheld).
Insurance of motor vehicles
Before commencing WUC, the Contractor shall effect:
compulsory third party motor vehicle insurance in compliance with applicable Legislative Requirements in respect of all motor vehicles used by the Contractor in connection with the Contract; and
comprehensive motor vehicle insurance covering legal liability to third parties for injury, disease, illness to, or death of, persons or property damage arising from the use of any motor vehicle (whether registered or unregistered) by the Contractor in connection with the Contract.
The Contractor shall maintain such policies at all times whilst the motor vehicles are being used by the Contractor in connection with the Contract, including whilst on the Site.
The Contractor shall ensure that all Subcontractors have similarly insured their motor vehicles.
[bookmark: _Toc232583472]Not used
[bookmark: _Ref50466097][bookmark: _Toc65779874][bookmark: _Toc110961598][bookmark: _Toc232583473]Inspection and provisions of insurance policies
[bookmark: _Ref52297796]Proof of insurance
Before the Contractor commences WUC and whenever requested in writing by the other party, a party liable to insure shall provide satisfactory evidence of such insurance effected and maintained.
Neither insurance, nor the review and approval by the Principal or the Superintendent of any evidence of insurance, shall limit liabilities or obligations of the Contractor under other provisions of the Contract.
Failure to produce proof of insurance
If after being so requested, a party liable to insure fails promptly to provide satisfactory evidence of compliance with Clause 2A.9, 16, 17,17A, 18 or 18A then without prejudice to other rights or remedies, the other party may insure and the cost thereof shall be certified by the Superintendent as moneys due and payable from the party in default to the other party. Where the defaulting party is the Contractor, the Principal may refuse payment until such evidence is produced by the Contractor.
Notices from or to insurer
A party insuring under Clauses 16, 17 or 17A, shall ensure that each such insurance policy contains provisions acceptable to the other party which:
requires the insurer to inform both parties, whenever the insurer gives a party or a Subcontractor a notice in connection with the policy;
provides that a notice of claim given to the insurer by either party, the Superintendent or a Subcontractor shall be accepted by the insurer as a notice of claim given by both parties, the Superintendent and the Subcontractor; and
requires the insurer, whenever the party fails to maintain the policy, promptly to give written notice thereof to both parties and prior to cancellation of the policy.
Notices of potential claims
A party shall, as soon as practicable, inform the other party in writing of any occurrence that may give rise to a claim under an insurance policy required by Clause 16 or 17 and shall keep the other party informed of subsequent developments concerning the claim. 
The Contractor shall, as soon as practicable, inform the Principal in writing of any occurrence that may give rise to a claim under an insurance policy required by Clause 17A and shall keep the other party informed of subsequent developments concerning the claim.
The Contractor shall ensure that Subcontractors in respect of their operations similarly inform the parties.
Settlement of claims
Upon settlement of a claim under the insurance required by Clause 16:
to the extent that reinstatement has been the subject of a payment or allowance by the Principal to the Contractor, if the Contractor has not completed such reinstatement, insurance moneys received shall, if requested by either party, be paid into an agreed bank account in the joint names of the parties. As the Contractor reinstates the loss or damage, the Superintendent shall certify against the joint account for the cost of reinstatement; and
to the extent that reinstatement has not been the subject of a payment or allowance by the Principal to the Contractor, the Contractor shall be entitled immediately to receive from insurance moneys received, the amount of such moneys so paid in relation to any loss suffered by the Contractor.
Cross liability
Any insurance required by this Contract to:
0. be effected in joint names; or
0. note the Principal as an interested party and ensure the Principal is a third-party beneficiary to the insurance policy, 
shall include:
a cross liability clause, in which the insurer accepts the term “insured” as applying to each of the persons constituting the insured (including any person the Contract requires the insurance to cover for its rights, interests and liabilities) as if a separate policy of insurance had been issued to each of them;
a waiver of subrogation clause, in which the insurer agrees to waive all rights of subrogation or action against any of the persons constituting the insured (and any person the Contract requires the insurance to cover for its rights, interests and liabilities);
a provision that any failure by any insured to observe and fulfil the terms of the policy will not prejudice the insurance in regard to any other insured (or any person the Contract requires the insurance to cover for its rights, interests and liabilities); and
a provision that any non-disclosure by one insured does not prejudice the right of any other insured (or any person the Contract requires the insurance to cover for its rights, interests and liabilities) to claim on the policy,
subject always to the overall sum insured not being increased thereby.
[bookmark: _Ref52297466][bookmark: _Toc65779875][bookmark: _Toc110961599][bookmark: _Toc232583474]Superintendent
The Principal shall ensure that at all times there is a Superintendent, and that the Superintendent, when acting as certifier, valuer or assessor, fulfils all aspects of the role and functions honestly, fairly, independently, and in accordance with the Contract.
Except where the Contract otherwise provides, the Superintendent may give a Direction orally but shall as soon as practicable confirm it in writing. If the Contractor in writing requests the Superintendent to confirm an oral Direction, the Contractor shall not be bound to comply with the Direction until the Superintendent does so.
The Contractor acknowledges and accepts that the Superintendent and individuals appointed as Superintendent’s Representatives under Clause 21 may:
be employees of the Principal; 
have a general commercial relationship with the Principal beyond the performance of the appointed roles under this Contract; or
have undertaken or contributed to the design of The Works.
[bookmark: _Ref52297342][bookmark: _Toc65779876][bookmark: _Toc110961600][bookmark: _Toc232583475]Superintendent’s Representative
The Superintendent may from time to time appoint individuals to exercise delegated Superintendent’s functions, provided that:
no aspect of any function shall at any one time be the subject of delegation to more than one Superintendent’s Representative;
delegation shall not prevent the Superintendent exercising any function;
the Superintendent forthwith gives the Contractor written notice of respectively:
the appointment, including the Superintendent’s Representative’s name and delegated functions; and
the termination of each appointment; and
if the Contractor makes a reasonable objection to the appointment of a Superintendent’s Representative, the Superintendent shall terminate the appointment.
[bookmark: _Toc65779877][bookmark: _Ref110427770][bookmark: _Toc110961601][bookmark: _Toc232583476]Contractor’s representative
The Contractor shall superintend WUC personally or by a competent representative. Matters within a Contractor’s representative’s knowledge (including Directions received) shall be deemed to be within the Contractor’s knowledge.
The Contractor shall within 2 Business Days of the appointment give the Superintendent written notice of the representative’s name and any subsequent changes.
If the Superintendent makes a reasonable objection to the appointment of a representative, the Contractor shall terminate the appointment and appoint another representative.
[bookmark: _Toc65779878][bookmark: _Toc110961602][bookmark: _Toc232583477]Contractor’s employees and Subcontractors
Removal
The Superintendent may direct the Contractor to have removed, within a stated time, from the Site or from any activity of WUC, any person engaged on WUC who, in the Superintendent’s opinion, is incompetent, negligent or guilty of misconduct or has engaged in any Improper Conduct. The Contractor must promptly arrange a replacement approved by the Superintendent (with such approval not to be unreasonably withheld or delayed) to assume the role of that person. 
[bookmark: _Ref204172637]Key Personnel
Unless the Superintendent approves a change in Key Personnel in writing, the Contractor must provide the Key Personnel to perform the roles during the period or periods stated in Item 21E or where no period is stated, from the Date of Acceptance of Tender until the end of the last Defects Liability Period. 
If any Key Personnel is not available due to circumstances beyond the reasonable control of the Contractor, the Contractor must promptly notify the Superintendent and arrange a replacement approved by the Superintendent (with such approval not to be unreasonably withheld or delayed) to assume the role of the Key Personnel.
The Contractor must not, without the written consent of the Superintendent:
allow Key Personnel to delegate any part of WUC; and
allocate tasks not connected with WUC to any of the Key Personnel who are engaged in WUC on a full-time basis, until all WUC allocated to that Key Personnel has been completed by that person.
[bookmark: _Toc204082272][bookmark: _Toc204167083][bookmark: _Toc205978489][bookmark: _Toc204082273][bookmark: _Toc204167084][bookmark: _Toc205978490][bookmark: _Toc204082274][bookmark: _Toc204167085][bookmark: _Toc205978491][bookmark: _Toc65779879][bookmark: _Ref108527227][bookmark: _Toc110961603][bookmark: _Toc232583478]Site
[bookmark: _Ref52299104]Possession
The Principal shall give the Contractor possession of sufficient of the Site for commencement of WUC on Site on the later of:
the expiry of the time in Item 22(b); and
[bookmark: _Ref219365236]10 Business Days after the Contractor has:
[bookmark: _Hlk216020277]complied with Subclause 19.1; 
complied with all requirements identified in Item 22(c); and 
given the Superintendent all other information and documentation and done all other things which the Contract elsewhere requires to be given or done before possession of the Site is given.
Possession of the Site may be non-exclusive.
If the Principal has not given the Contractor possession of the whole Site, the Principal shall give the Contractor possession of such further portions of the Site as may, from time to time, be necessary for carrying out WUC. Subject to Subclause 39.7, delay by the Principal in giving possession shall not be a breach of the Contract.
Possession of the Site shall confer on the Contractor a right to only such use and control as is necessary to enable the Contractor to carry out WUC and shall exclude camping, residential purposes and any purpose not connected with WUC, unless approved by the Superintendent.
[bookmark: _Hlk219365298]Subclause 24.1(b) is inserted for the benefit of the Principal. The Principal may waive compliance with the requirements of Subclauses 24.1(b) in its absolute discretion without any obligation to do so for the benefit of the Contractor.
[bookmark: _Ref52297870]Access for Principal and others
The Principal and the Principal’s employees, invitees, consultants and agents may at any time after reasonable written notice to the Contractor, have access to any part of the Site for any purpose. The Contractor shall permit persons engaged by the Principal to carry out Work on the Site other than WUC and shall cooperate with them. The Principal shall give to the Contractor the names and roles of the persons so engaged.
The Contractor shall at all reasonable times give the Superintendent access to WUC.
The Principal shall ensure that none of the persons referred to in this Subclause impedes the Contractor.
Minerals, fossils and relics
Valuable minerals, fossils, articles or objects of antiquity or of anthropological or archaeological interest, treasure trove, coins and articles of value found on the Site shall as between the parties be and remain the property of the Principal. Immediately upon the discovery of these things the Contractor shall:
take precautions to prevent their loss, removal or damage; and
give the Superintendent written notice of the discovery.
All costs so incurred by the Contractor shall be assessed by the Superintendent and added to the Contract Sum.
Relations with others
The Contractor must in carrying out and completing WUC:
cooperate and liaise with; and 
use all reasonable endeavours to avoid interference with or delay or disruption to,
the Principal’s Personnel and customers and Authorities (including other persons undertaking Work at or in the vicinity of the Site).
The Contractor must keep the Superintendent informed and otherwise provide all information reasonably requested by the Superintendent relating to such coordination.
[bookmark: _Toc65779880][bookmark: _Ref108527236][bookmark: _Toc110961604][bookmark: _Toc232583479]Latent Conditions
[bookmark: _Ref52297123]Scope
Latent Conditions are physical conditions on the Site and its near surrounds, including artificial things but excluding weather conditions, which differ materially from the physical conditions which should reasonably have been anticipated by a competent contractor at the time of the Contractor’s tender if the Contractor had inspected:
all written information made available by the Principal to the Contractor for the purpose of tendering;
all information influencing the risk allocation in the Contractor’s tender and reasonably obtainable by the making of reasonable enquiries; and
the Site and its near surrounds.
[bookmark: _Ref52297849]Notification
The Contractor, upon becoming aware of a Latent Condition while carrying out WUC, shall promptly, and where possible before the Latent Condition is disturbed, give the Superintendent written notice of the general nature thereof.
If required by the Superintendent after receiving that notice, the Contractor shall, within the time directed by the Superintendent, give the Superintendent a written statement of:
the Latent Condition encountered and the respects in which it differs materially;
the additional Work, resources, time and cost which the Contractor estimates to be necessary to deal with the Latent Condition; and
other details reasonably required by the Superintendent.
Deemed Variation
The effect of the Latent Condition shall be a deemed Variation, priced having no regard to additional cost incurred more than 5 Business Days before the date on which the Contractor gave the notice required by the first paragraph of Subclause 25.2 but so as to include the Contractor’s other costs for each compliance with Subclause 25.2.
[bookmark: _Ref52297350][bookmark: _Toc65779881][bookmark: _Toc110961605][bookmark: _Toc232583480]Setting out The Works
Setting out
The Principal shall ensure that the Superintendent gives the Contractor the data, Survey Marks and like information necessary for the Contractor to set out The Works, together with those Survey Marks specified in the Contract. Thereupon the Contractor shall set out The Works in accordance with the Contract.
Errors in setting out
The Contractor shall rectify every error in the position, level, dimensions or alignment of any WUC after promptly notifying the Superintendent and unless the Superintendent within 3 days directs otherwise.
If the error was caused by incorrect data, Survey Marks or information given by the Superintendent, the cost incurred by the Contractor in rectifying the error shall be assessed by the Superintendent and added to the Contract Sum.
Care of Survey Marks
The Contractor shall keep in their true positions all Survey Marks supplied by the Superintendent.
The Contractor shall reinstate any Survey Mark disturbed, after promptly notifying the Superintendent and unless the Superintendent within 3 days directs otherwise.
If the disturbance was caused by a person referred to in Subclause 24.2 other than the Contractor, the cost incurred by the Contractor in reinstating the Survey Mark shall be assessed by the Superintendent and added to the Contract Sum.
[bookmark: _Toc65779882][bookmark: _Ref108527245][bookmark: _Toc110961606][bookmark: _Ref216186675][bookmark: _Toc232583481]Cleaning up
The Contractor shall keep the Site and WUC clean and tidy and regularly remove rubbish and surplus material.
Within 10 Business Days after the Date of Practical Completion, the Contractor shall remove Temporary Works and Construction Plant. The Superintendent may extend the time to enable the Contractor to perform remaining obligations.
If the Contractor fails to comply with the preceding obligations in this Clause, the Superintendent may direct the Contractor to rectify the non-compliance and the time for rectification.
If:
the Contractor fails to comply with such a Direction; and 
that failure has not been made good within 5 Business Days after the Contractor receives written notice from the Superintendent that the Principal intends to have the subject Work carried out by others,
the Principal may have that Work so carried out and the Superintendent shall certify the cost incurred as moneys due from the Contractor to the Principal. The rights given by this paragraph are additional to any other rights and remedies.
[bookmark: _Toc65779883][bookmark: _Toc110961607][bookmark: _Ref195636325][bookmark: _Toc232583482]Materials, labour and Construction Plant
Except where the Contract otherwise provides, the Contractor shall supply everything necessary for the proper performance of the Contractor’s obligations and discharge of the Contractor’s liabilities.
In respect of any materials, machinery or equipment to be supplied by the Contractor in connection with the Contract, the Superintendent may direct the Contractor to:
supply particulars of the mode and place of manufacture, the source of supply, the performance capacities and other related information; and
arrange reasonable inspection at such place or sources by the Superintendent, the Principal and persons authorised by the Principal.
The Superintendent may give the Contractor a written Direction not to remove materials or Construction Plant from the Site. Thereafter the Contractor shall not remove them without the Superintendent’s prior written approval (which shall not be unreasonably withheld).
[bookmark: _Ref52297522][bookmark: _Toc65779884][bookmark: _Toc110961608][bookmark: _Toc232583483]Quality
Quality of material and Work
Unless otherwise provided the Contractor shall use suitable new materials and proper and tradesman-like workmanship.
[bookmark: _Ref110424716]Quality assurance*
If the Contract elsewhere requires further quality assurance, the Contractor shall:
plan, establish and maintain a conforming quality system; and
ensure that the Superintendent has access to the quality system of the Contractor and Subcontractors so as to enable monitoring and quality auditing.
Any such quality system shall be used only as an aid to achieving compliance with the Contract and to document such compliance. Such system shall not discharge the Contractor’s other obligations under the Contract.
[bookmark: _Ref52298135]Defective Work
If the Superintendent becomes aware of Work done (including material provided) by the Contractor which does not comply with the Contract, the Superintendent may direct the Contractor to do any one or more of the following (including times for commencement and completion):
remove the material from the Site;
demolish the Work;
reconstruct, replace or correct the Work; and
not deliver it to the Site.
If:
0. the Contractor fails to comply with such a Direction; and
that failure has not been made good within 8 days after the Contractor receives written notice from the Superintendent that the Principal intends to have the subject Work rectified by others,
the Principal may have that Work so rectified and the Superintendent shall certify the cost incurred as moneys due from the Contractor to the Principal.
For clarity, the Superintendent may give a Direction under this Subclause 29.3 at any time prior to the end of the last Defects Liability Period to expire, irrespective of the time at which the Superintendent became aware of the non-compliance(s) the subject of the Direction. The Principal shall not be liable upon any Claim by the Contractor in connection with any delay by the Superintendent in issuing such a Direction.
Acceptance of defective Work
Instead of a Direction pursuant to Subclause 29.3 or Clause 35, the Superintendent may direct the Contractor that the Principal elects to accept the subject Work. Where the Contract elsewhere provides for an applicable reduced level of service for the subject Work, then the Contract Sum shall be adjusted in accordance with such provisions. Otherwise, there shall be a deemed Variation.
Timing
The Superintendent may give a Direction pursuant to this Clause at any time before the expiry of the last Defects Liability Period.
[bookmark: _Ref52297533][bookmark: _Toc65779885][bookmark: _Toc110961609][bookmark: _Toc232583484]Examination and testing
[bookmark: _Ref52297363]Tests
At any time before the expiry of the last Defects Liability Period, the Superintendent may direct that any WUC be tested. The Contractor shall give such assistance and samples and make accessible such parts of WUC as may be directed by the Superintendent.
Covering up
The Superintendent may direct that any part of WUC shall not be covered up or made inaccessible without the Superintendent’s prior written Direction.
Who conducts
Tests shall be conducted as provided elsewhere in the Contract or by the Superintendent or a person (which may include the Contractor) nominated by the Superintendent.
Notice
The Superintendent or the Contractor (whichever is to conduct the Test) shall give reasonable written notice (which shall not be less than 1 Business Day unless the Contract states otherwise or the parties agree to a different time period) to the other of the date, time and place of the Test. If the other does not attend, the Test may nevertheless proceed.
Delay
Without prejudice to any other right, if the Contractor or the Superintendent delays in conducting a Test, the other, after giving reasonable written notice of intention to do so, may conduct the Test.
[bookmark: _Ref183005754]Completion and results
On completion of the Tests, the Contractor shall make good WUC so that it fully complies with the Contract.
Results of Tests shall be provided by the Contractor to the Superintendent promptly, and in any event, no later than 5 Business Days after receiving them.
Costs
Costs in connection with testing pursuant to this Clause shall be borne by the Principal except where the Contract otherwise provides or the Test is consequent upon, or reveals a failure of the Contractor to comply with the Contract (including this Clause).
[bookmark: _Toc65779886][bookmark: _Toc110961610][bookmark: _Ref183096554][bookmark: _Toc232583485]Working hours
The working hours and Working Days for Work on the Site are stated in Item 22A. They shall not be varied without the Superintendent’s prior written approval, except when, in the interests of safety of persons or property, the Contractor finds it necessary to carry out WUC otherwise, whereupon the Contractor shall give the Superintendent written notice of those circumstances as early as possible.
[bookmark: _Ref52296828][bookmark: _Toc65779887][bookmark: _Toc110961611][bookmark: _Toc232583486]Programming
The Contractor shall give the Superintendent reasonable advance notice of when the Contractor needs information, materials, documents or instructions from the Superintendent or the Principal.
The Principal and the Superintendent shall not be obliged to give any information, materials, documents or instructions earlier than the Principal or the Superintendent, as the case may be, should reasonably have anticipated at the Date of Acceptance of Tender.
The Superintendent may direct in what order and at what time the various stages or portions of WUC shall be carried out. If the Contractor can reasonably comply with the Direction, the Contractor shall do so. If the Contractor cannot reasonably comply, the Contractor shall give the Superintendent written notice of the reasons.
If:
compliance with any Directions under the preceding paragraph, except those pursuant to the Contractor’s default, causes the Contractor to incur more or less cost than otherwise would have been incurred had the Contractor not been given the Direction; and 
the Contractor has given the Superintendent written notice of its intention to claim costs before complying with the Direction, 
then the difference shall be assessed by the Superintendent and added to or deducted from the Contract Sum.
A Construction Program is a written statement showing the dates by which, or the times within which, the various stages or portions of WUC are to be carried out or completed.
The Superintendent may direct the Contractor to give the Superintendent a Construction Program within the time and in the form directed.
The Contractor shall not, without reasonable cause, depart from a Construction Program.
[bookmark: _Toc195634550][bookmark: _Toc195634852][bookmark: _Toc195635161][bookmark: _Toc195635466][bookmark: _Toc65779888][bookmark: _Toc110961612][bookmark: _Ref183686952][bookmark: _Toc232583487]Suspension
[bookmark: _Ref52297966]Superintendent’s suspension
The Superintendent may direct the Contractor to suspend the carrying out of the whole or part of WUC for such time as the Superintendent thinks fit, if the Superintendent is of the opinion that it is necessary:
because of an act, default or omission of:
the Superintendent, the Principal or its employees, consultants, agents or other contractors (not being employed by the Contractor); or
[bookmark: _Ref209517982]the Contractor, a Subcontractor or either’s employees or agents;
[bookmark: _Ref209518034]for the protection or safety of any person or property;
[bookmark: _Ref209518062]to comply with a court order; or
because of a Legislative Requirement which comes into effect after the 10th Business Day before the closing of tenders.
[bookmark: _Ref52297950]Contractor’s suspension
If the Contractor wishes to suspend the carrying out of the whole or part of WUC, otherwise than pursuant to Subclause 39.9, the Contractor shall obtain the Superintendent’s prior written approval. The Superintendent may approve the suspension and may impose conditions of approval.
Recommencement
As soon as the Superintendent becomes aware that the reason for any suspension no longer exists, the Superintendent shall direct the Contractor to recommence suspended WUC as soon as reasonably practicable.
The Contractor may recommence WUC suspended pursuant to Subclause 33.2 or 39.9 at any time after reasonable notice to the Superintendent.
Cost
The Contractor shall bear the cost of suspension pursuant to Subclause 33.1(a)(ii) and Subclause 33.2. If the Contractor made the protection, safety, court order or suspension of work necessary, the Contractor shall bear the cost of suspension pursuant to Subclause 33.1(b) or 33.1(c). If the Contractor otherwise incurs more or less cost than otherwise would have been incurred, the difference shall be assessed by the Superintendent and added to or deducted from the Contract Sum.
[bookmark: _Toc65779889][bookmark: _Toc110961613][bookmark: _Ref216186725][bookmark: _Toc232583488]Time and progress
[bookmark: _Ref195628115]Progress
The Contractor must commence Work on the Site by the time stated in Item 6A.
The Contractor shall ensure that WUC reaches Practical Completion by the Date for Practical Completion.
Notice of delay
A party becoming aware of anything which will probably cause delay to WUC shall promptly give the Superintendent and the other party written notice of that cause and the estimated delay.
[bookmark: _Ref52296984]Claim
The Contractor shall be entitled to such extension of time for carrying out WUC (including reaching Practical Completion) as the Superintendent assesses (“EOT”), if:
the Contractor is or will be delayed in reaching Practical Completion by a Qualifying Cause of Delay; and
[bookmark: _Ref205988700]the Contractor gives the Superintendent, within 10 Business Days of when the Contractor should reasonably have become aware of that causation occurring, a written claim for an EOT evidencing the facts of causation and of the delay to WUC (including extent).
If further delay results from a Qualifying Cause of Delay evidenced in a claim under paragraph (b) of this Subclause, the Contractor shall claim an EOT for such delay by promptly giving the Superintendent a written claim evidencing the facts of that delay.
The Contractor shall provide information in relation to a delay whenever reasonably requested by the Superintendent.
Assessment
To the extent that delays caused by Qualifying Causes of Delay overlap with delays caused by other causes of delay, the Contractor shall not be entitled to an EOT.
In assessing each EOT the Superintendent shall disregard questions of whether:
WUC can nevertheless reach Practical Completion without an EOT; or
the Contractor can accelerate,
but shall have regard to what prevention and mitigation of the delay has not been effected by the Contractor.
To avoid doubt, all EOTs shall be claimed and granted in Working Days.
The Contractor must provide any additional information reasonably requested by the Superintendent to assist the Superintendent in assessing the EOT.
[bookmark: _Ref183012674]Extension of time
Within 20 Business Days after receiving the Contractor’s claim for an EOT, the Superintendent shall give to the Contractor and the Principal a written Direction evidencing the EOT so assessed. 
Notwithstanding that the Contractor is not entitled to or has not claimed an EOT, the Superintendent may at any time and from time to time before issuing the Final Certificate, in its absolute discretion and without any obligation to do so for the benefit of the Contractor, direct an EOT. The Contractor shall not be entitled to any monetary compensation (whether under Subclause 34.9 or otherwise) in connection with an EOT granted by the Superintendent pursuant to this paragraph.
Neither:
a delay caused by a Compensable Cause; nor
a failure by the Superintendent to grant a reasonable EOT or to do so within the time required under Subclause 34.5, 
will set the Date for Practical Completion at large or render Subclause 34.7 unenforceable. Nothing in Subclause 34.5 shall affect the Contractor's right to damages for a breach of contract.
[bookmark: _Ref52296761]Practical Completion
The Contractor shall give the Superintendent at least 10 Business Days written notice of the date upon which the Contractor anticipates that Practical Completion will be reached.
When the Contractor is of the opinion that Practical Completion has been reached, the Contractor shall in writing request the Superintendent to issue a Certificate of Practical Completion. Within 10 Business Days after receiving the request, the Superintendent shall give the Contractor and the Principal either a Certificate of Practical Completion evidencing the Date of Practical Completion or written reasons for not doing so.
If the Superintendent is of the opinion that Practical Completion has been reached, the Superintendent may issue a Certificate of Practical Completion even though no request has been made.
[bookmark: _Ref52299223]Liquidated damages
If WUC does not reach Practical Completion by the Date for Practical Completion, the Superintendent shall certify, as due and payable to the Principal, liquidated damages in Item 24 for every day after the Date for Practical Completion to and including the earliest of the Date of Practical Completion or termination of the Contract or the Principal taking WUC out of the hands of the Contractor.
If an EOT is directed after the Contractor has paid or the Principal has set off liquidated damages, the Superintendent shall adjust the liquidated damages calculation in the next Progress Certificate after the EOT is granted.
Not used
[bookmark: _Ref52299395][bookmark: _Ref183013451]Delay costs
For every Working Day the subject of an EOT for a Compensable Cause and for which the Contractor gives the Superintendent a claim for delay costs pursuant to Subclause 41.1, the Superintendent shall, under Subclause 41.3 certify as due and payable to the Contractor, such extra costs as are reasonably and necessarily incurred by the Contractor by reason of the delay up to a maximum per Working Day of the amount stated in Item 26A.
Nothing in this Subclause 34.9 shall oblige the Principal to pay extra costs for delay:
which have already been included in the value of a Variation or any other payment under the Contract; 
caused by inclement weather or its effects, even if that inclement weather or those effects would not have delayed the Contractor but for an earlier delay caused by a Compensable Cause, (except to the extent, if any, that Item 26 provides otherwise);
to the extent that the Contractor has failed to take all reasonable steps to mitigate the delay or the extra costs incurred.
[bookmark: _Ref52296891][bookmark: _Ref52296910][bookmark: _Ref52297547][bookmark: _Ref52299402][bookmark: _Toc65779890][bookmark: _Toc110961614][bookmark: _Toc232583489]Defects liability
The Defects Liability Period stated in Item 27 shall commence on the Date of Practical Completion at 4:00 pm.
The Contractor shall carry out rectification at times and in a manner causing as little inconvenience to the occupants or users of The Works as is reasonably possible.
As soon as possible after the Date of Practical Completion, the Contractor shall rectify all Defects existing at the Date of Practical Completion.
During the Defects Liability Period, the Superintendent may give the Contractor a Direction to rectify a Defect which:
shall identify the Defect and the date for completion of its rectification; and
may state a date for commencement of the rectification and whether there shall be a separate Defects Liability Period therefor (not exceeding that in Item 27, commencing at 4:00 pm on the date the rectification is completed and governed by this Clause).
If the rectification is not commenced or completed by the stated dates, the Principal may have the rectification carried out by others but without prejudice to any other rights and remedies the Principal may have. The cost thereby incurred shall be certified by the Superintendent as moneys due and payable to the Principal by the Contractor.
[bookmark: _Ref52297390][bookmark: _Toc65779891][bookmark: _Toc110961615][bookmark: _Toc232583490]Variations
[bookmark: _Ref183013732]Directing Variations
The Contractor shall not vary WUC except as directed in writing.
The Superintendent, before the Date of Practical Completion, may direct the Contractor to vary WUC by any one or more of the following which is nevertheless of a character and extent contemplated by, and capable of being carried out under, the provisions of the Contract:
increase, decrease or omit any part;
change the character or quality;
change the levels, lines, positions or dimensions;
carry out additional Work;
demolish or remove material or Work no longer required by the Principal; 
incorporate different, additional, or less equipment into The Works or change the configuration, specification or any other aspect of any such equipment; or
change the methodology for carrying out and completing WUC.
The Principal may itself perform or engage others to perform any Work which is omitted pursuant to this Subclause 36.1 without payment of monetary compensation to the Contractor for doing so. No Variation shall invalidate or amount to a repudiation of the Contract.
Proposed Variations
The Superintendent may give the Contractor written notice of a proposed Variation.
The Contractor shall as soon as practicable after receiving such notice and within the time directed by the Superintendent, notify the Superintendent whether the proposed Variation can be effected, together with, if it can be effected, the Contractor’s estimate of the:
effect on the Construction Program (including the Date for Practical Completion);
cost (including all time-related costs, if any) of the proposed Variation; and
the impact (if any) on any warranties and representations given or required to be given under the Contract.
The Superintendent may direct the Contractor to give a detailed quotation for the proposed Variation supported by measurements or other evidence of cost.
Variations for convenience of Contractor
If the Contractor requests the Superintendent to direct a Variation for the convenience of the Contractor, the Superintendent may do so. The Direction shall be written and may be conditional. Unless the Direction provides otherwise, the Contractor shall be entitled to neither extra time nor extra money.
[bookmark: _Ref183096769]Pricing
The Superintendent shall, as soon as possible, price each Variation using the following order of precedence:
prior agreement;
rates or prices in the Price Schedule to the extent that it is reasonable to use them;
Variation Rates (or where no applicable Variation Rates are included in the Contract, other applicable rates or prices in the Contract); and
reasonable rates or prices, which shall, except where the Contract provides otherwise, include the percentage stated in Item 27A for profit, and if the Superintendent considers it reasonable to do so, the percentage stated in Item 27A for overheads,
and any deductions shall include the full value of the deducted Work (including profit and overheads) unless the Superintendent considers it reasonable to exclude an amount for overheads, in which case the amount so excluded shall not exceed the percentage stated in Item 27A for overheads.
That price shall be added to or deducted from the Contract Sum, as the case may be.
For clarity, percentages for profit and overheads shall be calculated independently of each other, not cumulatively. 
Time-bar
Notwithstanding anything else in the Contract, the Principal shall not be liable upon any Claim in connection with an Informal Variation Direction unless the Contractor gives the Superintendent a written notice which:
0. identifies the Informal Variation Direction; and
states that the Contractor considers the Informal Variation Direction is a Direction for a Variation,
within 5 Business Days (and where possible, before complying with the Informal Variation Direction) after the Informal Variation Direction is first given to the Contractor.
[bookmark: _Ref52297031][bookmark: _Ref52297092][bookmark: _Toc65779892][bookmark: _Toc110961616][bookmark: _Toc232583491]Payment
[bookmark: _Ref52298064]Progress claims
The Contractor shall claim payment progressively in accordance with Item 28.
With each progress claim and the Contractor’s Final Payment Claim under Subclause 37.4, the Contractor must submit a statutory declaration in the form included in Annexure Part I, and any other documentation which the Contract elsewhere requires to be submitted with a progress claim.
Each progress claim shall be given in writing to the Superintendent and shall include details of the value of WUC done and may include details of other moneys then due to the Contractor pursuant to provisions of the Contract.
The Contractor must provide any other documentary evidence reasonably requested by the Superintendent to enable the Superintendent to properly assess the claim or verify the information provided in the statutory declaration.
[bookmark: _Ref52297161]Certificates
The balance remaining after all Required Deductions are deducted from the Claimable Amount shall be due from the Principal to the Contractor, or the Contractor to the Principal, as the case may be. The Superintendent shall, before the end of the Response Period, issue to the Principal and to the Contractor a Progress Certificate evidencing:
the Certified Amount (and if the Certified Amount is different to the amount claimed by the Contractor, the reason for that difference); and
if Alternative 2, 3 or 4 of Item 11A is selected:
the Preliminary Certified Amount; and 
rise and fall adjustments made pursuant to Subclause 2.5.
If the Contractor does not make a progress claim in accordance with Item 28, the Superintendent may nevertheless issue the Progress Certificate.
Unless the Principal itself issues a Payment Schedule which complies with the requirements of the Security of Payment Legislation within the timeframes permitted under that legislation, the Superintendent's Progress Certificate or Final Certificate (as the case may be) shall be deemed to be the Principal's Payment Schedule, and to the extent that it is necessary for the Principal to do so, the Principal authorises the Superintendent to receive progress claims and issue Payment Schedules on its behalf. 
Subject to the following paragraph, if the Progress Certificate shows that an amount is due to the Contractor, then the Principal shall pay the amount of the Progress Certificate before the end of the Payment Period. If the Progress Certificate shows that an amount is due to the Principal, the Contractor shall pay the Principal the amount of the Progress Certificate within 15 Business Days after receiving the Progress Certificate.
To the extent permitted by law, if the Superintendent fails to include a Required Deduction in a Progress Certificate, then the Principal may nevertheless deduct that Required Deduction from the amount shown in the certificate and pay the balance (if any) to the Contractor.
The party entitled to receive payment must provide a tax invoice in the form required by the A New Tax System (Goods and Services Tax) Act 1999 (Cth). If the payment is a progress payment to be made by the Principal to the Contractor, then the tax invoice shall be in the amount of the Superintendent’s Progress Certificate issued pursuant to this Subclause 37.2 and must be provided to the Principal within 5 Business Days of receipt of such Progress Certificate. 
Unless otherwise expressly stated, all monetary amounts stated in this Contract are taken to be inclusive of GST.
Neither a Progress Certificate nor a payment of monies shall be evidence that the subject WUC has been carried out satisfactorily. Payment other than Final Payment shall be on account only.
[bookmark: _Ref52298946]Unfixed plant and materials
Unless agreed in writing by the Principal, the Principal shall not be liable to pay for unfixed plant and materials unless they are listed in Item 29 and the Contractor:
provides the additional Security in Item 13(e); and
satisfies the Superintendent that the subject plant and materials have been paid for, properly stored and protected, and labelled the property of the Principal.
Upon payment to the Contractor and the release of any additional Security in paragraph (a), the subject plant and materials shall be the unencumbered property of the Principal.
[bookmark: _Ref52297020]Final Payment Claim and certificate
Within 20 Business Days after the expiry of the last Defects Liability Period, the Contractor shall give the Superintendent a written Final Payment Claim endorsed “Final Payment Claim” being a progress claim together with all other claims whatsoever in connection with the subject matter of the Contract.
Before the end of the Response Period, the Superintendent shall issue to both the Contractor and the Principal a Final Certificate evidencing the moneys finally due and payable between the Contractor and the Principal on any account whatsoever in connection with the subject matter of the Contract.
If the Contractor does not make a Final Payment Claim within the time required by Subclause 37.4, the Superintendent may nevertheless issue the Final Certificate.
If the Final Certificate shows that an amount is due to the Contractor, then the Principal shall pay the amount of the Final Certificate before the end of the Payment Period. Otherwise, the Contractor shall pay the Principal the amount of the Final Certificate within 15 Business Days after receiving the Final Certificate.
The Final Certificate shall be conclusive evidence of accord and satisfaction, and in discharge of each party’s obligations in connection with the subject matter of the Contract except for:
fraud or dishonesty relating to WUC or any part thereof or to any matter dealt with in the Final Certificate;
any Defect or omission in The Works or any part thereof which was not apparent at the end of the last Defects Liability Period, or which would not have been disclosed upon reasonable inspection at the time of the issue of the Final Certificate;
any accidental or erroneous inclusion or exclusion of any Work or figures in any computation or an arithmetical error in any computation;
any liability of the Principal to a third-party in connection with the Contract which was not known to the Principal at the end of the Defects Liability Period;
any obligation of a party that the Contract requires to be satisfied after the last Defects Liability Period has expired; 
any matter the subject of a warranty provided by the Contractor (including a warranty obtained from a third-party for the benefit of the Principal) the term of which expires after the date on which the Final Certificate is issued; and
[bookmark: _Ref183006968]unresolved issues the subject of any notice of Dispute pursuant to Clause 42, served before the 7th day after the issue of the Final Certificate.
[bookmark: _Ref52299425]Interest
Interest shall be due and payable after the date of default in payment at:
the rate stated in Item 30; or 
if the Contract is a Building Contract, the rate determined in accordance with section 67P of the QBCC Act.
[bookmark: _Toc195634556][bookmark: _Toc195634858][bookmark: _Toc195635167][bookmark: _Toc195635472][bookmark: _Ref52298151][bookmark: _Toc65779893][bookmark: _Toc110961617][bookmark: _Toc232583492]Payment of workers and Subcontractors
[bookmark: _Ref52298096]Workers and Subcontractors
The Contractor shall give in respect of a progress claim, documentary evidence of the payment of moneys due and payable to:
workers of the Contractor and of the Subcontractors; and
Subcontractors,
in respect of WUC the subject of that claim.
If the Contractor is unable to give such documentary evidence, the Contractor shall give other documentary evidence of the moneys so due and payable to workers and Subcontractors.
Documentary evidence, except where the Contract otherwise provides, shall be to the Superintendent’s satisfaction.
This Subclause does not limit the requirements of Subclause 37.1.
Withholding payment
Subject to the next paragraph, the Principal may withhold moneys certified due and payable in respect of the progress claim until the Contractor complies with Subclause 38.1.
The Principal shall not withhold payment of such moneys in excess of the moneys evidenced pursuant to Subclause 38.1 as due and payable to workers and Subcontractors.
Direct payment
Before Final Payment, the Principal, if not aware of a relevant relation-back day (as defined in the Corporations Act 2001 (Cth)) may pay unpaid moneys the subject of Subclause 38.1 directly to a worker or a Subcontractor where:
permitted by law;
given a court order in favour of the worker or Subcontractor; or
requested in writing by the Contractor.
Such payment and a payment made to a worker or Subcontractor in compliance with a Legislative Requirement shall be deemed to be part-satisfaction of the Principal’s obligation to pay pursuant to Subclause 37.2 or 37.4, as the case may be.
[bookmark: _Ref52298169][bookmark: _Ref52298252][bookmark: _Ref52298387][bookmark: _Toc65779894][bookmark: _Toc110961618][bookmark: _Toc232583493]Default or insolvency
Preservation of other rights
If a party breaches (including repudiates) the Contract, nothing in this Clause shall prejudice the right of the other party to recover damages or exercise any other right or remedy.
[bookmark: _Ref52298161]Contractor’s default
If the Contractor commits a substantial breach of the Contract, the Principal may, by hand or by registered post, give the Contractor a written notice to show cause.
Substantial breaches include, but are not limited to:
failing to:
provide Security;
provide evidence of insurance;
comply with a Direction of the Superintendent pursuant to Subclause 29.3; 
use the materials or standards of Work required by the Contract;
where required, establish a Project Trust Account as required by the Security of Payment Legislation, in breach of Subclause 11.1 and Clause 11K;
where required, establish a Retention Trust Account as required by the Security of Payment Legislation, in breach of Subclause 11.1 and Clause 11K;
comply with an obligation of the Contractor set out in Part 2, Divisions 4 and 5 of Chapter 2 of the Security of Payment Legislation, in breach of Subclause 11.1;
comply with an obligation of the Contractor set out in Part 3, Divisions 4 and 5 of Chapter 2 of the Security of Payment Legislation, in breach of Subclause 11.1;
comply with any Legislative Requirement; or 
comply with any requirement of Clause 11F; 
wrongful suspension of Work;
substantial departure from a Construction Program without reasonable cause or the Superintendent’s approval;
where there is no Construction Program, failing to proceed with due expedition and without delay; 
in respect of Subclause 9.2:
subcontracting or allowing a Subcontractor to subcontract any Work; or 
changing a Subcontractor which has previously been approved,
without the Principal's prior written approval; 
in respect of Subclauses 37.1 and 38.1, failing to provide a statutory declaration or documentary evidence or providing a statutory declaration or documentary evidence which is false, misleading or deceptive in any material respect;
failing to comply with an obligation under, warranty given or representation made in Clause 2A (including where a warranty given or representation made is found to be false); and
in respect of Subclause 23.2, failing to provide Key Personnel (if any) or changing Key Personnel without the Principal's approval, except where the failure or change is necessitated solely because of:
the illness or death of the Key Personnel; or
the cessation of the Key Personnel's employment with the Contractor; or
a change in a Legislative Requirement.
[bookmark: _Ref195626571]Principal’s notice to show cause
A notice under Subclause 39.2 shall state:
that it is a notice under Clause 39 of these General Conditions of Contract;
the alleged substantial breach;
that the Contractor is required to show cause in writing why the Principal should not exercise a right referred to in Subclause 39.4;
the date and time by which the Contractor must show cause (which shall not be less than 5 clear Business Days after the notice is received by the Contractor); and
the place at which cause must be shown.
[bookmark: _Ref52298177]Principal’s rights
If the Contractor fails to show reasonable cause by the stated date and time, the Principal may by written notice to the Contractor:
[bookmark: _Ref52298315]take out of the Contractor’s hands the whole or part of the Work remaining to be completed and suspend payment until it becomes due and payable pursuant to Subclause 39.6; or
[bookmark: _Ref52298280]terminate the Contract.
[bookmark: _Ref52298207]Take out
The Principal shall complete Work taken out of the Contractor’s hands and may:
use materials, equipment and other things intended for WUC; and
without payment of compensation to the Contractor:
take possession of, and use such of the Construction Plant and other things on or in the vicinity of the Site as were used by the Contractor; and
contract with such of the Contractor’s Subcontractors,
as are reasonably required by the Principal to facilitate completion of WUC.
If the Principal takes possession of Construction Plant or other things, the Principal shall maintain them and, subject to Subclause 39.6, on completion of the Work taken out, shall return such of them as are surplus.
The Superintendent shall keep records of the cost of completing the Work taken out.
[bookmark: _Ref52298186]Adjustment on completion of Work taken out
When Work taken out of the Contractor’s hands has been completed, the Superintendent shall assess the cost thereby incurred and shall certify as moneys due and payable accordingly the difference between that cost (showing the calculations therefor) and the amount which would otherwise have been paid to the Contractor if the Work had been completed by the Contractor.
If the Contractor is indebted to the Principal, the Principal may retain Construction Plant or other things taken under Subclause 39.5 until the debt is satisfied. If after reasonable notice, the Contractor fails to pay the debt, the Principal may sell the Construction Plant or other things and apply the proceeds to the satisfaction of the debt and the costs of sale. Any excess shall be paid to the Contractor.
[bookmark: _Ref52297819]Principal’s default
If the Principal commits a substantial breach of the Contract, the Contractor may, by hand or by registered post, give the Principal a written notice to show cause.
Substantial breaches include, but are not limited to:
failing to:
provide Security;
produce evidence of insurance;
rectify inadequate Contractor’s possession of the Site if that failure continues for longer than the time stated in Item 31; or
make a payment due and payable pursuant to the Contract; and
the Superintendent not giving a Certificate of Practical Completion or reasons as referred to in Subclause 34.6.
[bookmark: _Ref195626581]Contractor’s notice to show cause
A notice given under Subclause 39.7 shall state:
that it is a notice under Clause 39 of these General Conditions of Contract;
the alleged substantial breach;
that the Principal is required to show cause in writing why the Contractor should not exercise a right referred to in Subclause 39.9;
the date and time by which the Principal must show cause (which shall not be less than 5 clear Business Days after the notice is received by the Principal); and
the place at which cause must be shown.
[bookmark: _Ref52297918]Contractor’s rights
If the Principal fails to show reasonable cause by the stated date and time, the Contractor may, by written notice to the Principal, suspend the whole or any part of WUC.
The Contractor shall remove the suspension if the Principal remedies the breach.
The Contractor may, by written notice to the Principal, terminate the Contract, if within 20 Business Days of the date of suspension under this Subclause, the Principal fails:
to remedy the breach; or
if the breach is not capable of remedy, to make other arrangements to the reasonable satisfaction of the Contractor.
Damages suffered by the Contractor by reason of the suspension shall be assessed by the Superintendent, who shall certify them as moneys due and payable to the Contractor.
Termination
If the Contract is terminated pursuant to Subclause 39.4(b) or 39.9, the parties’ remedies, rights and liabilities shall be the same as they would have been under the law governing the Contract had the defaulting party repudiated the Contract and the other party elected to treat the Contract as at an end and recover damages.
Insolvency
Subject to Legislative Requirements, if:
a party informs the other in writing, or creditors generally, that the party is insolvent or is financially unable to proceed with the Contract;
execution is levied against a party by a creditor;
a party is an individual person or a partnership including an individual person, and if that person:
commits an act of bankruptcy;
has a bankruptcy petition presented against him or her or presents his or her own petition;
is made bankrupt;
makes a proposal for a scheme of arrangement or a composition; or
has a deed of assignment or deed of arrangement made, accepts a composition, is required to present a debtor’s petition, or has a sequestration order made, under Part X of the Bankruptcy Act 1966 (Cth) or like provision under the law governing the Contract; or
in relation to a party being a corporation:
notice is given of a meeting of creditors with a view to the corporation entering a deed of company arrangement;
it enters a deed of company arrangement with creditors;
a controller or administrator is appointed;
an application is made to a court for its winding up and not stayed within 14 days;
a winding up order is made in respect of it;
it resolves by special resolution that it be wound up voluntarily (other than for a member’s voluntary winding up); or
a mortgagee of any of its property takes possession of that property,
then, where the other party is:
the Principal, the Principal may, without giving a notice to show cause, exercise a right under Subclause 39.4; or
the Contractor, the Contractor may, without giving a notice to show cause, exercise the right under Subclause 39.9.
The rights and remedies given by this Subclause are additional to any other rights and remedies. They may be exercised notwithstanding that there has been no breach of Contract.
[bookmark: _Ref195626644][bookmark: _Toc232583494]Termination for convenience
[bookmark: _Ref195626555]Right to terminate
Without limiting any other right or remedy of the Principal, the Principal may at any time, and for any reason, in its absolute discretion, terminate this Contract by giving 20 Business Days written notice to the Contractor. 
For clarity, the Principal may terminate the Contract pursuant to this Subclause 39A.1 notwithstanding the existence of an unresolved Dispute the subject of a notice of Dispute or that a party may have given, or be entitled to give, a notice to show cause pursuant to Subclause 39.3 or Subclause 39.8.
Obligations and rights after termination
If the Principal exercises its right under this Clause 39A, then:
the Contractor must comply with all reasonable Directions of the Principal in connection with the termination;
the Principal may complete the uncompleted part of WUC itself or have it completed by others;
the Principal may, without payment of compensation to the Contractor, take possession of and use documents and goods which have become the property of the Principal;
and the Principal shall have a right of access to any premises at which those things are held in order to recover possession of those things.
[bookmark: _Ref195626877]Payment on Termination
If the Contract is terminated by the Principal under this Clause 39A, then the Superintendent shall issue a certificate evidencing, and the Principal shall pay the Contractor:
[bookmark: _Ref195637323]the same payments that would have been payable if the Contract was frustrated under Clause 40 with references to 'frustrated' and 'frustration' in Clause 40 being read as references to 'terminated' and 'termination' respectively; plus
an additional amount equal to 5% of the balance of the Contract Sum remaining after deducting all amounts paid or payable to the Contractor pursuant to the Contract (including under Subclause 39A.3(a)); less
any Required Deductions or other amounts the Principal may set off or deduct in accordance with the Contract,
except that the total amount payable to the Contractor under the Contract shall not exceed the amount which would have been payable had the Contract not been terminated and the Contractor completed WUC in accordance with the Contract. 
Within 10 Business Days after the issue of the certificate by the Superintendent under this Subclause 39A.3, the Principal shall release and return the Security to the Contractor (subject to the rights of the Principal to have recourse to the Security under the Contact).
The Principal shall not be liable upon any other claim in connection with the termination.
[bookmark: _Toc204082292][bookmark: _Toc204167103][bookmark: _Toc205978509][bookmark: _Toc204082293][bookmark: _Toc204167104][bookmark: _Toc205978510][bookmark: _Toc204082294][bookmark: _Toc204167105][bookmark: _Toc205978511][bookmark: _Toc204082295][bookmark: _Toc204167106][bookmark: _Toc205978512][bookmark: _Toc204082296][bookmark: _Toc204167107][bookmark: _Toc205978513][bookmark: _Ref195626990][bookmark: _Toc232583495]Principal’s rights on failure of Contractor to carry out an obligation 
Without limiting the Principal's other rights, where the Contractor fails to carry out any obligation under the Contract (including the obligation to comply with a Direction of the Superintendent) within the time required by the Contract or reasonably directed by the Superintendent for performance of such an obligation, the Principal may, after giving 5 Business Days’ notice (unless urgent action is required, in which case the Principal need not give notice) to the Contractor, carry out that obligation itself or have it carried out by others.  
If the Principal incurs more cost in carrying out the obligation itself, or having it carried out by others than it would have incurred if the Contractor had carried out the obligation then those additional costs shall be a debt due and payable by the Contractor to the Principal and shall be certified as such by the Superintendent. The Principal shall be entitled to have access to the Site and any other place where an obligation under the Contract is to be carried out in order to exercise the rights provided by this Clause 39B.
[bookmark: _Ref52298397][bookmark: _Toc232583496]Termination by frustration
If the Contract is frustrated:
the Superintendent shall issue a Progress Certificate for WUC carried out to the date of frustration, evidencing the amount which would have been payable had the Contract not been frustrated and had the Contractor been entitled to and made a progress claim on the date of frustration;
the Principal shall pay the Contractor:
the amount due to the Contractor evidenced by all unpaid certificates;
the cost of materials and equipment reasonably ordered by the Contractor for WUC and which the Contractor is liable to accept, but only if they will become the Principal’s property upon payment; and
the costs reasonably incurred:
in removing Temporary Works and Construction Plant; 
in returning to their place of engagement the Contractor, Subcontractors and their respective employees engaged in WUC at the date of frustration; and
by the Contractor in expectation of completing WUC and not included in any other payment; and
each party shall promptly release and return all Security provided by the other.
[bookmark: _Toc194658510][bookmark: _Toc194659043][bookmark: _Toc194659112][bookmark: _Toc194659180][bookmark: _Toc194659246][bookmark: _Toc195634560][bookmark: _Toc195634862][bookmark: _Toc195635173][bookmark: _Toc195635478][bookmark: _Toc195634561][bookmark: _Toc195634863][bookmark: _Toc195635174][bookmark: _Toc195635479][bookmark: _Toc195634562][bookmark: _Toc195634864][bookmark: _Toc195635175][bookmark: _Toc195635480][bookmark: _Toc195634563][bookmark: _Toc195634865][bookmark: _Toc195635176][bookmark: _Toc195635481][bookmark: _Toc195634564][bookmark: _Toc195634866][bookmark: _Toc195635177][bookmark: _Toc195635482][bookmark: _Toc195634565][bookmark: _Toc195634867][bookmark: _Toc195635178][bookmark: _Toc195635483][bookmark: _Toc195634566][bookmark: _Toc195634868][bookmark: _Toc195635179][bookmark: _Toc195635484][bookmark: _Toc195634567][bookmark: _Toc195634869][bookmark: _Toc195635180][bookmark: _Toc195635485][bookmark: _Toc195634568][bookmark: _Toc195634870][bookmark: _Toc195635181][bookmark: _Toc195635486][bookmark: _Toc195634569][bookmark: _Toc195634871][bookmark: _Toc195635182][bookmark: _Toc195635487][bookmark: _Toc195634570][bookmark: _Toc195634872][bookmark: _Toc195635183][bookmark: _Toc195635488][bookmark: _Toc195634571][bookmark: _Toc195634873][bookmark: _Toc195635184][bookmark: _Toc195635489][bookmark: _Toc195634572][bookmark: _Toc195634874][bookmark: _Toc195635185][bookmark: _Toc195635490][bookmark: _Toc195634573][bookmark: _Toc195634875][bookmark: _Toc195635186][bookmark: _Toc195635491][bookmark: _Toc195634574][bookmark: _Toc195634876][bookmark: _Toc195635187][bookmark: _Toc195635492][bookmark: _Toc195634575][bookmark: _Toc195634877][bookmark: _Toc195635188][bookmark: _Toc195635493][bookmark: _Toc195634576][bookmark: _Toc195634878][bookmark: _Toc195635189][bookmark: _Toc195635494][bookmark: _Toc195634577][bookmark: _Toc195634879][bookmark: _Toc195635190][bookmark: _Toc195635495][bookmark: _Toc195634578][bookmark: _Toc195634880][bookmark: _Toc195635191][bookmark: _Toc195635496][bookmark: _Toc195634579][bookmark: _Toc195634881][bookmark: _Toc195635192][bookmark: _Toc195635497][bookmark: _Toc195634580][bookmark: _Toc195634882][bookmark: _Toc195635193][bookmark: _Toc195635498][bookmark: _Toc195634581][bookmark: _Toc195634883][bookmark: _Toc195635194][bookmark: _Toc195635499][bookmark: _Toc195634582][bookmark: _Toc195634884][bookmark: _Toc195635195][bookmark: _Toc195635500][bookmark: _Toc195634583][bookmark: _Toc195634885][bookmark: _Toc195635196][bookmark: _Toc195635501][bookmark: _Toc195634584][bookmark: _Toc195634886][bookmark: _Toc195635197][bookmark: _Toc195635502][bookmark: _Toc195634585][bookmark: _Toc195634887][bookmark: _Toc195635198][bookmark: _Toc195635503][bookmark: _Toc195634586][bookmark: _Toc195634888][bookmark: _Toc195635199][bookmark: _Toc195635504][bookmark: _Toc195634587][bookmark: _Toc195634889][bookmark: _Toc195635200][bookmark: _Toc195635505][bookmark: _Toc65779896][bookmark: _Toc110961620][bookmark: _Ref183007568][bookmark: _Ref183691262][bookmark: _Toc232583497]Notification of Claims
[bookmark: _Ref52298013]Communication of Claims
As soon as practicable after a party becomes aware of any Claim in connection with the subject matter of the Contract, that party shall give to the other party and to the Superintendent the Prescribed Notice or a notice of Dispute under Subclause 42.1.
This Subclause and Subclause 41.3 shall not apply to any Claim, including a Claim for payment (except for Claims which would, other than for this Subclause, have been included in the Final Payment Claim), the communication of which is required by another provision of the Contract. 
[bookmark: _Ref213660350]Liability for failure to communicate
The failure of the Principal to comply with the provisions of Subclause 41.1 or to communicate a Claim in accordance with the relevant provision of the Contract shall, inter alia, entitle the Contractor to damages for breach of contract but shall neither bar nor invalidate the Principal’s Claim.
Notwithstanding any other provision of the Contract, the Principal shall not be liable upon any Claim by the Contractor:
which is required to be communicated in accordance with another provision of the Contract unless the Claim has been communicated strictly in accordance with that provision;
to which Subclause 41.1 applies unless the Contractor has given the Principal a Prescribed Notice within 45 Business Days after first becoming aware of the circumstances giving rise to the Claim.
[bookmark: _Ref52298023]Superintendent’s decision
If within 15 Business Days of giving the Prescribed Notice the party giving it does not notify the other party and the Superintendent of particulars of the Claim, the Prescribed Notice shall be deemed to be the Claim.
Within 30 Business Days of receipt of a Prescribed Notice, the party receiving a Prescribed Notice may give the Superintendent and the other party submissions in respect of the Claim and the Superintendent shall be entitled to consider those submissions in assessing the Claim.
Within 45 Business Days of receipt of the Prescribed Notice the Superintendent shall assess the Claim and notify the parties in writing of the decision. Unless a party within a further 20 Business Days of such notification gives a notice of Dispute under Subclause 42.1 which includes such decision, the Superintendent shall certify the amount of that assessment to be moneys then due and payable.
[bookmark: _Ref52296922][bookmark: _Toc65779897][bookmark: _Toc110961621][bookmark: _Toc232583498]Dispute resolution
[bookmark: _Ref52297143]Notice of Dispute
If a difference or dispute (together called a “Dispute”) between the parties arises in connection with the subject matter of the Contract, including a Dispute concerning:
a Superintendent’s Direction; or
a Claim,
then either party shall give the other and the Superintendent a written notice of Dispute adequately identifying and providing details of the Dispute.
Notwithstanding the existence of a Dispute, the parties shall, subject to Clauses 39, 39A, 40 and Subclause 42.4, continue to perform the Contract.
[bookmark: _Ref183016781]Conference
Within 10 Business Days after receiving a notice of Dispute, the parties shall confer at least once to resolve the Dispute. At every such conference each party shall be represented by a person having authority to agree to such resolution. All aspects of every such conference except the fact of occurrence shall be privileged.
Expert determination
If the Dispute has not been resolved within 20 Business Days of service of the notice of Dispute, then either party may refer the Dispute to expert determination which shall be conducted in accordance with the expert determination rules published by the Resolution Institute current as at the Date of Acceptance of Tender.
[bookmark: _Ref52298403]Summary relief
Nothing herein shall prejudice the right of a party to institute proceedings to enforce payment due under the Contract or to seek injunctive or urgent declaratory relief.
Disputing a Direction of the Superintendent
Notwithstanding anything else in this Clause or elsewhere in the Contract, unless a notice of Dispute disputing a Direction of the Superintendent is given in accordance with Subclause 42.1 within 25 Business Days after the Direction is given:
the Contractor will be deemed to have irrevocably accepted the Direction and shall be barred from disputing the Direction under this Contract or otherwise; and
the Principal shall not be liable upon any Claim that is inconsistent with the Direction.
[bookmark: _Toc65779898][bookmark: _Toc110961622][bookmark: _Toc232583499]Waiver of conditions
[bookmark: _Toc110961623][bookmark: _Toc194655740][bookmark: _Toc194656897][bookmark: _Toc194658527][bookmark: _Toc194659263][bookmark: _Toc194660167][bookmark: _Toc194660263][bookmark: _Toc194658528][bookmark: _Toc194659264][bookmark: _Toc194658529][bookmark: _Toc194659265][bookmark: _Toc194658534][bookmark: _Toc194659270][bookmark: _Toc194658540][bookmark: _Toc194659276][bookmark: _Toc194658544][bookmark: _Toc194659280][bookmark: _Toc194658551][bookmark: _Toc194659287][bookmark: _Toc194658555][bookmark: _Toc194659291][bookmark: _Toc194658562][bookmark: _Toc194659298][bookmark: _Toc194658566][bookmark: _Toc194659302][bookmark: _Toc194658580][bookmark: _Toc194659316][bookmark: _Toc194658586][bookmark: _Toc194659322][bookmark: _Toc194658600][bookmark: _Toc194659336][bookmark: _Toc194658603][bookmark: _Toc194659339][bookmark: _Toc194658609][bookmark: _Toc194659345][bookmark: _Toc194658616][bookmark: _Toc194659352][bookmark: _Toc194658621][bookmark: _Toc194659357][bookmark: _Toc194658658][bookmark: _Toc194659394][bookmark: _Toc194658683][bookmark: _Toc194659419][bookmark: _Toc194658716][bookmark: _Toc194659452][bookmark: _Toc194658722][bookmark: _Toc194659458][bookmark: _Toc194658737][bookmark: _Toc194659473][bookmark: _Toc194658770][bookmark: _Toc194659506][bookmark: _Toc194658783][bookmark: _Toc194659519][bookmark: _Toc194658789][bookmark: _Toc194659525][bookmark: _Toc194658796][bookmark: _Toc194659532][bookmark: _Toc194658802][bookmark: _Toc194659538][bookmark: _Toc194658808][bookmark: _Toc194659544][bookmark: _Toc194658839][bookmark: _Toc194659575][bookmark: _Toc194658853][bookmark: _Toc194659589][bookmark: _Toc194658870][bookmark: _Toc194659606][bookmark: _Toc194658876][bookmark: _Toc194659612][bookmark: _Toc194658894][bookmark: _Toc194659630][bookmark: _Toc194658900][bookmark: _Toc194659636][bookmark: _Toc194658910][bookmark: _Toc194659646][bookmark: _Toc194658928][bookmark: _Toc194659664][bookmark: _Toc194658936][bookmark: _Toc194659672][bookmark: _Toc194658942][bookmark: _Toc194659678][bookmark: _Toc194658949][bookmark: _Toc194659685][bookmark: _Toc194658960][bookmark: _Toc194659696][bookmark: _Toc194658971][bookmark: _Toc194659707][bookmark: _Toc194658976][bookmark: _Toc194659712][bookmark: _Toc194658982][bookmark: _Toc194659718][bookmark: _Toc194658988][bookmark: _Toc194659724][bookmark: _Toc194658991][bookmark: _Toc194659727][bookmark: _Hlk122076973][bookmark: _Hlk122076931][bookmark: _Hlk108685970]Except as provided at law or in equity or elsewhere in the Contract, none of the provisions of the Contract shall be varied, waived, discharged or released, except with the prior written consent of the parties.
[bookmark: _Toc195634591][bookmark: _Toc195634893][bookmark: _Toc195635204][bookmark: _Toc195635509][bookmark: _Toc195634596][bookmark: _Toc195634898][bookmark: _Toc195635209][bookmark: _Toc195635514][bookmark: _Toc195634701][bookmark: _Toc195635003][bookmark: _Toc195635314][bookmark: _Toc195635619][bookmark: _Ref108610623][bookmark: _Toc110961625][bookmark: _Ref194061897][bookmark: _Toc232583500]— Deletions, amendments and additions
Annexure to the Australian Standard General Conditions of Contract AS 4000—1997
The following Clauses have been deleted from the General Conditions in AS 4000–1997
Refer to amended General Conditions of Contract
The following Clauses have been amended and differ from the corresponding Clauses in AS 4000–1997
Refer to amended General Conditions of Contract
The following Clauses have been added to those of AS 4000–1997
Refer to amended General Conditions of Contract


AS 4000—1997, General conditions of contract


[bookmark: _Ref110425037][bookmark: _Toc110961626][bookmark: _Toc232583501]— Approved form of unconditional undertaking
Annexure to the Australian Standard General Conditions of Contract AS 4000—1997
This form may also be used where the Principal is required to provide an unconditional undertaking, by substituting Principal for Contractor and vice versa, wherever occurring.
Approved form of unconditional undertaking (Clause 1 — security)
At the request of Click or tap here to enter text. (“the Contractor”) and in consideration of Click or tap here to enter text. (“the Principal”) accepting this undertaking in respect of the Contract for Click or tap here to enter text. (“the financial institution”) unconditionally undertakes to pay on demand any sum or sums which may from time to time be demanded by the Principal to a maximum aggregate sum of Click or tap here to enter text. ($ Click or tap here to enter text.).
The undertaking is to continue until notification has been received from the Principal that the sum is no longer required by the Principal or until this undertaking is returned to the financial institution or until payment to the Principal by the financial institution of the whole of the sum or such part as the Principal may require.
Should the financial institution be notified in writing, purporting to be signed by Click or tap here to enter text. for and on behalf of the Principal that the Principal desires payment to be made of the whole or any part or parts of the sum, it is unconditionally agreed that the financial institution will make the payment or payments to the Principal forthwith without reference to the Contractor and notwithstanding any notice given by the Contractor not to pay same.
Provided always that the financial institution may at any time without being required so to do pay to the Principal the sum of Click or tap here to enter text. ($ Click or tap here to enter text.) less any amount or amounts it may previously have paid under this undertaking or such lesser sum as may be required and specified by the Principal and thereupon the liability of the financial institution hereunder shall immediately cease.
Dated at 	Click or tap to enter a date.
this Click or tap here to enter text. day of Click or tap here to enter text. 20Click or tap here to enter text.
AS 4000-1997, General conditions of contract
Annexure Part C

[bookmark: _Ref195635627][bookmark: _Ref195635628][bookmark: _Ref195635629][bookmark: _Ref195635630][bookmark: _Ref195635631][bookmark: _Ref195635632][bookmark: _Ref195635637][bookmark: _Ref195635641][bookmark: _Toc232583502]– Scope 




[bookmark: _Ref195635633][bookmark: _Ref195635638][bookmark: _Ref195635642][bookmark: _Ref195687093][bookmark: _Toc232583503]– Methodology



[bookmark: _Ref195635634][bookmark: _Ref195635644][bookmark: _Ref195686933][bookmark: _Toc232583504]– Price Schedule



[bookmark: _Ref195635635][bookmark: _Ref195635639][bookmark: _Toc232583505]– Variation Rates



[bookmark: _Ref197944796][bookmark: _Toc232583506]– Training Policy Privacy Statement


	PRIVACY STATEMENT – THE QUEENSLAND GOVERNMENT BUILDING AND CONSTRUCTION TRAINING POLICY
This Privacy Statement is to be provided to each participant on an eligible Queensland Government funded Building and Civil Construction project to comply with the Information Privacy Act 2009 (Qld).
The Queensland Government Building and Construction Training Policy (the Training Policy) requires that a minimum of 10 per cent of the total labour hours on eligible Queensland Government building projects be undertaken by apprentices and/or trainees and through other workforce training. For eligible major building projects, a minimum 15 per cent of the total labour hours is required.
Compliance and reporting requirements under the Training Policy are conditions of contract for contractors and compliance is measured using data recorded in the Training Policy Administration System (TPAS). This information will ultimately be considered in any review of contractors’ eligibility to tender for future government work.
The Queensland Government requires that contracted organisations collect personal information from participants including:


	Apprentice or Trainee
	Registration ID
Name
Engaged as Apprentice or Trainee
Employer 
Indigenous status
Total hours

	Cadet
Undergraduate
Employee
Student
Indigenous Employee
	First & surname name
Engaged as Cadet/Undergraduate/ Tradesperson/ Non-Tradesperson/ Prevocational Student (SWL)
Indigenous status
Total Hours

	Contracted organisations must report this information to the Queensland Government in TPAS. The Department of Trade, Employment and Training (DESBT) administers contractor compliance data through TPAS on behalf of the Queensland Government.
In addition to any contractual provisions, performance reports regarding a contractor’s compliance with the policy will be provided by DTET to the Director-General or Chief Executive Officer of each Queensland Government agency or Government Owned Corporation as required. 
Records collected will be treated as a public record and will be retained as required by the Public Records Act 2023 (Qld). For the term that the record is maintained, the Queensland Government will only use this information to administer the Training Policy and report on contractor compliance.
Only authorised officers will have access to this information and personal information will not be disclosed to any other third party without consent unless authorised or required under law.
A person may apply to access their personal information stored. Should a person have any queries regarding the information held about themselves, including if they think that the personal information held is incorrect in any way, or is out of date, please contact DTET on 1300 369 935 or TrainingPolicy@desbt.qld.gov.au.




[bookmark: _Ref195635636][bookmark: _Ref195635640][bookmark: _Toc232583507]– Contractor’s Statutory Declaration


	Oaths Act 1867
STATUTORY DECLARATION
QUEENSLAND
TO WIT

I, Click or tap here to enter text. of Click or tap here to enter text. in the State of Queensland, do solemnly and sincerely declare that, in relation to the Contract between Banana Shire Council and Click or tap here to enter text. (Contractor), for the Click or tap here to enter text. (Contract):
I hold the position of Click or tap here to enter text..  Having made all reasonable inquiries, I am in a position to know the facts contained herein and am duly authorised by the Contractor to make this declaration on its behalf.
All supporting documentation provided by the Contractor with the payment claim with which this declaration is submitted is accurate and complete, except to the extent expressly stated in the payment claim.
All subcontractors, suppliers, and consultants ('subcontractors') of the Contractor have been paid all that:
is due and payable to them up to the date of submission by the Contractor of the payment claim with which this declaration is submitted in respect of their part of the work under the Contract; and
the subcontractors have claimed is due and payable to them up to the date of submission by the Contractor of the payment claim with which this declaration is submitted in respect of their part of the work under the Contract,
except as disclosed in paragraph 4.
[bookmark: _Ref487704990]The Contractor has not paid the following amounts which are due and payable to subcontractors or which subcontractors claim are due and payable to them:
	Name of subcontractor
	Date of claim
	Date work the subject of the claim carried out
	Amount claimed
	Amount paid
	Reason for not paying amount claimed

	
	
	
	
	
	

	
	
	
	
	
	



All the Contractor's employees who at any time have been engaged on work under the Contract by the Contractor have been paid, in accordance with the relevant award or industrial instrument, all moneys due and payable to them up to the date of submission by the Contractor of the payment claim with which this declaration is submitted (including, without limitation building industry superannuation and long service leave levies), except as disclosed in paragraph 6.
[bookmark: _Ref490567484]The Contractor has not paid the following amounts which are due and payable to workers:
	Name of worker
	Amount unpaid
	Basis of payment (e.g. wages)
	Reason for not paying amount claimed

	
	
	
	

	
	
	
	



All subcontracts and employee agreements are in accordance with applicable law and any specific requirements in the Contract.
Where the Road Transport Contractual Chain Order – Fuel Cost Recovery 2026 (‘Fuel RTCCO’) applies to this Contract, the Contractor has complied with all of its obligations under the Fuel RTCCO including by adjusting rates paid to all secondary parties (as that term is defined in the Fuel RTCCO) in accordance with the Fuel RTCCO and taking reasonable steps to ensure that secondary parties comply with their obligations under the Fuel RTCCO.
The Contractor is not aware of any current or potential legal action against it which it has not previously disclosed to the Principal.
The Contractor remains able to pay its debts as and when they become due and payable.  None of the events described in subclause 39.11(a), (b), (c) or (d) of the AS4000-1997 General Conditions of Contract (or any analogous event) has occurred in relation to the Contractor since the date on which the Contractor submitted its tender for the Contract to the Principal. 
No non-conforming building products or building products the subject of a warning statement issued by the Minister have been incorporated into The Works and all required information has been obtained and provided to the Principal or the Superintendent (where ‘building product’, ‘Minister’, ‘non-conforming building product’ and ‘required information’ each have the respective meanings given to those terms in the Queensland Building and Construction Commission Act 1991 (Qld)).
All insurances which are required to be effected and maintained under the Contract remain in place.
And I make this solemn declaration conscientiously believing the same to be true and by virtue of the provisions of the Oaths Act 1867.
I declare that the contents of this statutory declaration are true and correct. Where the contents of this declaration are based on information and belief, the contents are true to the best of my knowledge and I have stated the source of that information and grounds for the belief.
I understand that it is a criminal offence to provide a false matter in a declaration, for example, the offence of perjury under section 123 of the Criminal Code Act 1899 (Qld).
I state that:
A. This declaration was made in the form of an electronic document.*
B. This declaration was electronically signed.*
C. This declaration was made, signed and witnessed under part 6A of the Oaths Act 1867.*
(*delete whichever statements are not applicable)

	DECLARED by 

……………………………………………..
[insert full name of declarant] 

at ………………………………………….
[insert place where declarant is located] 
	
)
)
)
)
)
)
)
)
)
)
	

……………………………………………..
[signature of declarant]

……………………………………………..
[date]

	In the presence of: 

……………………………………………..
[insert full name of witness] 

……………………………………………..
[insert type of witness]

……………………………………………..
[insert name of law practice / witness’s
place of employment]*
*delete if not applicable
	)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
	

……………………………………………..
[signature of witness]

……………………………………………..
[date]

	For special witnesses to complete – Tick as applicable

	☐	I am a special witness under the Oaths Act 1867. (see section 12 of the Oaths Act 1867)

	☐	This document was made in the form of an electronic document.

	☐	I electronically signed this document.

	☐	This statutory declaration was made, signed and witnessed under part 6A of the Oaths Act 1867 – I understand the requirements for witnessing a document by audio visual link and have complied with those requirements.


[bookmark: _Ref225414844][bookmark: _Toc232583508]– Rise and Fall Calculations
Rise and Fall Adjustment Formulae
The Contract Sum (and the rates and/or lump sums it includes) will be adjusted for rise or fall in costs in the manner described in this Annexure Part J only to the extent provided in Subclause 2.5 of the General Conditions of Contract.  
[bookmark: _Ref232071317]Adjustment for rise and fall in fuel
Application
This clause only applies to the extent that the Principal has an obligation under the Fuel RTCCO to adjust the rate it pays to the Contractor. If the Principal has an obligation to adjust the rate it pays to the Contractor under the Fuel RTCCO, and that obligation ceases during an Adjustment Period, then the Contractor shall be entitled to an adjustment under this clause for that Adjustment Period, but shall not be entitled to any further adjustments for subsequent Adjustment Periods. 
General
Each progress claim submitted by the Contractor with respect to Work completed prior to the Date for Practical Completion, shall be adjusted for rise and fall in the cost of fuel in accordance with this Annexure Part J.
Process
For each Adjustment Period, the Superintendent shall notify the Contractor in writing of Levy 1 before the end of Adjustment Period 1 and shall notify the Contractor in writing of Levy 2 before the end of Adjustment Period 2. 
The Contractor may, but is not obliged to, include the applicable adjustment in its progress claim based on the notified levy. If the Contractor does include the applicable adjustment in its progress claim, such calculation must be clearly and separately identified in its progress claim.
The Superintendent shall calculate and include the adjustment in its progress certificate issued pursuant to Subclause 37.2.
Adjustment
The adjustment shall be calculated as follows:

A = (ACA1 x Levy 1) + (ACA2 x Levy 2)

where:
A = Adjustment to the Preliminary Certified Amount (with a positive number being added to the Preliminary Certified Amount and a negative number being deducted from the Preliminary Certified Amount);
Adjustment Period 1 = the period commencing at midnight on the first day of the Adjustment Period and ending at midnight on the 15th day of the Adjustment Period;
Adjustment Period 2 = the period commencing at midnight on the 15th day of the Adjustment Period and ending at midnight on the last day of the Adjustment Period;
ACA (Adjustable Certified Amount) = the Preliminary Certified Amount less:
any payments that were certified based on actual costs incurred or current prices; and 
where Alternative 4 of Subclause 2.5 applies, the assessed value of bitumen used in sprayed seals and asphalt for which a cost adjustment is payable under Clause 0 of this Annexure Part J, (if any);
ACA1 = the ACA for Work identified in the progress claim as having been carried out within Adjustment Period 1, or, where the Contractor does not separately identify the Work carried out during each Adjustment Period, means 50% of the ACA.
ACA2 = the ACA for Work identified in the progress claim as having been carried out within Adjustment Period 2, or, where the Contractor does not separately identify the Work carried out during each Adjustment Period, means 50% of the ACA.; 
Adjustment Period means, for each progress claim, the period:
commencing on the 22nd day of the month preceding the Reference Date; and 
ending on the Reference Date;
Levy 1 = means the levy applicable to Adjustment Period 1, calculated as follows:
X% x (MTGP1/STGP – 1)
Levy 2 = means the levy applicable to Adjustment Period 2, calculated as follows:
X% x (MTGP2/STGP – 1)
MTGP1 = the mean average of the TGP for the fortnight ending on the last Friday prior to the commencement of Adjustment Period 1 (rounded to two decimal places); 
MTGP2 = the mean average of the TGP for the fortnight ending on the last Friday prior to the commencement of Adjustment Period 2 (rounded to two decimal places); 
Reference Date means a date calculated in accordance with Item 28(a) in respect of which the progress claim is made (and where there is more than one possible Reference Date in respect of which the progress claim may be taken to have been made, means the first in time of those Reference Dates);
STGP = 185.7 cents per litre
TGP = The daily average terminal gate price for Diesel (Brisbane) as published by the Australian Institute of Petroleum
X = [insert the percentage of Contract Sum subject to rise and fall];[Guidance note: This figure is intended to reflect the proportion of the Contract Sum that is attributable to the cost of diesel. In determining X, Council may wish to consider the following: TMR Project Cost Estimating Manual (PCEM) 9th Edition (Nov 2025); Dept. ITRDC&A Federal Guidance Note 4 - Escalation V2.0 (Nov 2023); BITRE Information Sheet 83 (RCMPI).  Note: The Fuel RTCCO may only require an adjustment to be made for the proportion of the contract sum attributable to fuel used in work in the road transport industry (as defined in the RTCCO). If you wished to adjust only as required by the Fuel RTCCO, then X should be the proportion of the contract sum attributable to fuel used for work in the road transport industry. This lower percentage could be determined by Council based on available industry data and potentially evidence from the contractor.  Utimately, these calculations will be approximate only.
[bookmark: _Ref232071327]Adjustment for rise and fall in bitumen
Items to be adjusted
In each progress claim submitted by the Contractor with respect to Work completed prior to the Date for Practical Completion, the Contractor is entitled to an adjustment of the value of the Preliminary Certified Amount, calculated as follows:
[bookmark: _Ref232071521]Adjusting the values for only the following items in the Price Schedule:
(i) Not applicable
Using the Adjustment Formula set out in clause 3.2 below in relation to those values described in (a) above.
[bookmark: _Ref232071510]Adjustment Formula – Bitumen
The following formula is based on the formula contained in the Queensland Department of Transport and Main Roads Transport Infrastructure Contract Annexure B (Commercial Framework) to the General Conditions of Contract – August 2024 
D = (C – B) x A where –
	A =
	the quantity of bitumen supplied by the Contractor derived from:

	
	the calculation of residual bitumen at 15 degrees Celsius where the product is sprayed bituminous surfacing or a tack coat
the approved design binder content where the product is asphalt (excluding Reclaimed Asphalt Pavement)
the approved residual binder content where the product is a bituminous slurry surfacing
where the binder is modified bitumen, the quantity shall be the quantity of manufactured polymer modified binder, and
the approved residual binder content where the product is foamed bitumen pavement.

	B =
	the price of Class 170 bitumen on the 15th day of the month prior to the Date of Acceptance of Tender

	C =
	the price of Class 170 bitumen on the 15th day of the month during which the Work is performed

	D =
	the applicable cost adjustment for the relevant progress claim submitted under clause 37 of the Contract


The price of Class 170 bitumen, specified in the Adjustment Formula shall be the average general market price of Class 170 bitumen of all Queensland manufacturers, as published by Queensland Department of Transport and Main Roads.
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